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Bank Cannot Retain Employee’s Notarial Fees 


A contract by a notary to protest paper and to perform 
other notarial services for a monthly salary less than the 
amount of the fees received is contrary to public policy and 
void. Notwithstanding the making of such a contract, the 
notary may compel the bank to pay him the amount of fees 
received and retained by it in excess of the monthly salary. 

This point has been decided in several cases published in 
the Journal. The basis of these decisions is that a notary 
is. a public officer and that the fees of such an officer cannot 
be legally assigned. 

The most recent decision on this question is one by the 
Court of Errors and Appeals of New Jersey, Kip v. Peoples 
Bank & Trust Co., 164 Atl. Rep. 253. 

It was also held here that the statute of limitations is 
applicable to a case of this kind. ‘The statutory period in 
New Jersey is six years and it was held that the notary could 
recover only those fees which had been received by the bank 
during the six-year period preceding the beginning of the suit. 

The facts show that the plaintiff, Kip, a notary public, was 
employed by the defendant bank over a period of about 
twenty-two years to render notarial services in connection 
with the protest of checks, notes and negotiable instruments 
in the course of the defendant’s banking business. By agree- 
ment between the parties, the plaintiff was paid a salary 
of $75 a month, and the defendant received and retained the 
notarial fees. During the entire period the plaintiff accepted 
the monthly compensation in full payment for his services, 
and made no claim or demand for the whole or any part of 
the notarial fees until he had quit the employment. There- 
after he brought this action. 

The opinion does not disclose the amount sued for. But 
it appears that the notary recovered a judgment for 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §919. 
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$22,039.50 for the six-year period prior to the commencement 
of the action. If his fees for the entire twenty-two years of 
his connection with the bank maintained the same average 
the total amount involved must have been in the neighbor- 
hood of $80,000.00. 

The following paragraphs quoted from the court’s opinion 
indicate the various defenses interposed by the defendant 
bank and the reasons given by the court why none of the 
defenses could prevail: 


The contention of the defendant is fivefold: First, that a 
domestic notary public is not a public officer; second, that the plain- 
tiff’s services were not official acts; third, assuming that a notary 
is a public officer, he is not such an officer as to come within the 
rule prohibiting public officers from assigning their fees or emolu- 
ments or accepting less than permitted by statute; fourth, assuming 
that the contract was void when made, on the ground of public policy, 
that that conclusion does not affect the case at bar because here the 
plaintiff, by his conduct, after earning the fees waived the same and 
made a gift thereof to the defendant, and is thus estopped from 
claiming same; fifth, the notary’s fees allowed by our statute are 
permissive and not mandatory, and may be waived in whole or in 
part. 

Defendant’s first point on appeal is negatived by Geddis v. West- 
side National Bank, 106 N. J. Law, 238, 148 A. 917, wherein this 
court adopted the opinion below by Circuit Court Judge Newman 
in 145 A. 731, 7 N. J. Misc. 245. Defendant argues that this 
passage in the Geddis opinion, “both counsel agree that a notary 
public is a public officer,” indicates that the court assumed, but did 
not decide, the legal proposition involved in the statement. We think 
otherwise. The finding that a notary public was a public officer was 
an essential step in the conclusion reached; and we understand the 
quoted sentence to be a pronouncement of the law, with the added 
observation that counsel on both sides agreed therewith. 'Fhat such 
is the law is well established. The office of notary public is of 
ancient origin and for many centuries has been known to most, 
if not all, Christian nations. In re Opinion of Justices, 150 Mass. 
586, 23 N. E. 850, 6 L. R. A. 842. While some of the functions of 
a notary public vary with the jurisdiction, others are very generally 
attached to the office. Perhaps no description will, in each detail, 
fit everywhere, but 46 C. J., p. 501, gives this: “A notary or notary 
public is a public officer whose function it is to attest and certify, 
by his hand and official seal, certain classes of documents, in order 
to give them credit and authenticity in foreign jurisdictions; to take 
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acknowledgments of deeds and other conveyances, and certify the 
same; and to perform certain official acts, chiefly in commercial 
matters, such as the protesting of notes and bills, the noting of 
foreign drafts, and marine protests in cases of loss or damage.” 

A notary public has not only the powers and duties that 
come to him from the laws of the jurisdiction of his appointment, but 
also those that because of such appointment come from foreign states 
and nations. Illustrative of the recognition and credit given outside 
the jurisdiction to the official acts of that officer is our own statute, 
an act relative to oaths and affidavits, 3 Comp. St. 1910, p. 3774, 
plac. 34: “. .. Any oath, affirmation or affidavit required or author- 
ized to be taken in any suit or legal proceeding in this state, or for 
any lawful purpose whatever (except official oaths and depositions 
required to be taken upon notice) when taken out of this state, may 
be taken before any notary public of the state, territory, nation, 
kingdom or country in which the same shall be taken ... and a 
recital that he is such notary or officer in the jurat or certificate of 
such oath, affirmation or affidavit, and his official designation annexed 
to his signature, and attested under his official seal, shall be sufficient 
proof that the person before whom the same is taken is such notary 
or officer... .” That the office is a public office has been judicially 
held in numerous instances, of which the following are some: In re 
Opinion of Justices, supra; Britton v. Niccolls, 104 U. S. 757, 26 
L. Ed. 917; Pitsch v. Continental and Commercial National Bank, 
305 Ill. 265, 1387 N. E. 198. 25 A. L. R. 164; Teutonia Loan & 
Building Co. v. Turrell, 19 Ind. App. 469, 49 N. E. 852, 65 Am. St. 
Rep. 419; In re Opinion of Justices, 73 N. H. 621, 62 A. 969, 5 
L. R. A. (N. S.) 415, 6 Ann. Cas. 283; People v. Wadhams, 176 
N. Y. 9, 68 N. E. 65; State ex rel. Attorney-General v. Knight, 
169 N. C. 333, 85 S. E. 418, L. R. A. 1915F, 898, Ann. Cas. 1917D, 
517. In several of the foregoing citations the history of the office 
and the reasoning by which the conclusion is reached are ably given 
and need not be repeated. So long ago as 1871, Chancellor Zabriskie, 
delivering an opinion of this court, said, in a sentence which stated 
an argument of counsel and at the same time assumed the correctness 
of the proposition we have been discussing: “It is also urged that 
this is the neglect of the notary—a public officer whom the bank was 
obliged to employ to protest the note.” Titus & Scudder v. 
Mechanics’? National Bank, 35 N. J. Law, 588. The authorities 
amply sustain the proposition that a notary public is a public officer. 

Under point two the defendant tries to do what it did. not do 
below, namely, draw a distinction between such of the plaintiffs serv- 
ices as were exclusively official and such as may not have been so, 
arguing that the complaint seeks compensation for services in con- 
nection with notices of protest, but not for doing the actual protest- 
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ing, and that therefore the action is for services that another than 
a public officer could perform. Appellant is late with this suggestion, 
even if it were well made, which we think, in view of the entire 
record, it is not. The wording of the complaint is sufficiently com- 
prehensive to embrace the service of making protest. The accuracy 
of plaintiff’s schedules of items was not questioned. The plaintiff’s 
notarial records were at hand available for proof if the dispute had 
been made. Not only was there no dispute, but plaintiff and defend- 
ant agreed that the amount for which judgment was entered was the 
correct amount if plaintiff was entitled to recover; and the judge 
in the presence of the attorney of the plaintiff and of the attorney 
of the defendant, sitting by consent without a jury, received the 
testimony and certified, in the award, to “notarial services” by the 
plaintiff in other respects, and also “in making and _ registering 
protest.” The defendant’s ground of appeal, while it nominally 
specifies error in the entry of final judgment, goes, in effect, only 
to the alleged error in striking the answer. Neither the answer nor 
the affidavit raises the question now presented. For these several 
reasons point two fails of its purpose. 

Without pausing to determine how far the third point applies 
to the facts of the case, it is enough to say that the point, as made, 
is contrary to the holding in Geddis v. Westside National Bank, 
supra. 

As to the fourth point, the defenses of waiver and gift are not 
set up in the pleadings or the proofs. There is no suggestion in the 
record that the plaintiff, after earning his fees, either waived them 
or gave them to the defendant, or that the defendant based a defense 
on either of these propositions. The point does not arise from the 
final judgment. It goes back to the court’s ruling in striking so 
much of the answer as related to the six-year period. That ruling 
was made and excepted to at the beginning of the very abbreviated 
hearing; but the questions now submitted were not presented or 
argued. A question not presented and argued in the court below 
will be held to have been waived and abandoned, and will not be 
considered in an appellate tribunal. Shaw v. Bender, 90 N. J. Law, 
147, 10 A. 196; State v. Heyer, 89 N. J. Law, 187, 98 A. 413, 
Ann. Cas. 1918D, 284. 

The answer does set up as defenses that the plaintiff made a 
contract to serve for a fixed compensation; that he accepted such 
compensation in full satisfaction; and that he is estopped by reason 
thereof. The outstanding fault in the relations between the plaintiff 
and the defendant was the barter and sale of the functions of a public 
officer. The defendant was not and could not become a notary public. 
Yet it entered upon a system by which, paying only a comparatively 
nominal sum to the notary, it nevertheless charged against and col- 
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lected from its customers his fully statutory fees, as such, and 
appropriated the same to its own uses; making a large profit thereon. 
We think that a contract between a notary public and a bank that . 
anticipates and authorizes such a procedure is to that extent con- 
trary to public policy, and void. And because the undertaking was 
contrary to public policy, subsequent conduct of the plaintiff that 
went no further than the naked carrying out of the bargain, even 
accepting the agreed compensation, did not accomplish full satisfac- 
tion or create an estoppel. We express no opinion on the power of 
the officer to waive or remit a fee if and after it shall have been 
earned. That question is not before us. 

Point five presents a legal concept that is not pertinent to the 
case for the reason, stated above, that the suggestion of a waiver is 
now advanced for the first time, and so may not avail to accomplish 
a reversal. 


REE ERE EEE 


Bank Liable in Cashing Fraudulent Pay Roll 
Checks 


Where a timekeeper inserts on the pay roll made up by 
him the names of persons who do not work for his employer, 
abstracts the checks after they have been signed, forges the 
indorsements and cashes them at the drawee and other banks, 
the drawee will be liable to the employer, the drawer of the 
checks, for the amount thus made off with by the timekeeper. 

Padding the pay roll seems to be a favorite device of the 
crooked employee intent on stealing from his employer. ‘The 
fraud is usually detected in the end but it is a form of fraud 
which is sometimes carried on for a long period without 
discovery. There is on record one case in which such a scheme 
was conducted without disclosure for two years and seven 
months. ‘The amount involved was nearly $34,000. 

In most of the cases of this kind the drawee bank has 
been held liable, in spite of the fact that there seems to be 
negligence on the part of the employer. The courts hold that 
negligence of this character on the part of the employer, if 
the employer’s part in the transaction can be regarded as 
negligence, is no defense to the bank for paying the checks 
on forged indorsements. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §509. 
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The latest case of this kind is American Sash & Door 
Co. v. Commerce Trust Co., 56 S. W. (2d) 1084, decided by 
the Supreme Court of Minnesota. It affirms the decision of 
the lower court, 47 B. L. J. 556. 

The plaintiff company in this case was a depositor in the 
defendant bank. The company had on its pay roll over 300 
names. In January or February, 1922, it employed one 
Joseph Tschupp as pay roll clerk and timekeeper. He made 
out the weekly pay roll from certain time cards which he kept, 
without the use of a time clock, and turned it over to a book- 
keeper, Mrs. Hubbard, who checked the same, verified the 
multiplications, and made out checks accordingly. She 
delivered the checks to Mr. Simms, plaintiff’s secretary and 
treasurer. Simms signed the checks on behalf of the corpora- 
tion relying on the information thus presented to him. It may 
be conceded, as the bank argued, that he executed the checks 
“perfunctorily,” but nevertheless the power to issue or not 
to issue was vested in him and it was by his authority alone 
that the checks were brought into existence. After the checks 
were signed, Tschupp would take them to the various depart- 
ment heads, who distributed them. 

Tschupp worked for the plaintiff practically all of the 
year 1922. During the last three months of his employment, 
he padded the pay roll by inserting the names of persons 
who were either non-existent or did not work for the plaintiff, 
or worked outside of the plant. After the checks were signed, 
he would abstract the fraudulent ones and cash them on 
forgeries of the payees’ indorsements. Im all there were fifty 
checks aggregating $2,226.30. Tschupp cashed approxi- 
mately one half of the checks at the defendant bank and the 
remainder at other banks which later collected them from the 
defendant. 

Following the earlier decisions on the question, the court 
decided that the defendant bank was liable for the amount 
of the checks. The court refers to some of the earlier 
decisions in the following paragraphs quoted from the 
opinion: 


Considering first the defense that the plaintiff was negligent in 
the issuance of the checks. By the overwhelming weight of authority 
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the negligence of a depositor which will relieve the drawee bank from 
cashing on a forged indorsement his check delivered to one person, 
but made payable to the order of another, must be such as relates 
to the forgery or its detection and the payment of the check, not 
to the mere mistaken issuance thereof. The relation between the 
bank and the depositor is that of debtor and creditor. The bank’s 
duty to make charges against the depositor’s account only on his 
authentic order and genuine indorsements is absolute—contractual. 
It is not simply a question of using due care and of offsetting negli- 
gence against contributory negligence. To be available as a defense 
the negligence of the depositor must be of such nature as to interfere 
with the bank’s performance of its contract, and in effect amount 
to a representation operating as an estoppel. The statement made 
in Jordan Marsh Co. v. Nat’?] Shawmut Bank, 201 Mass. 397, 407, 
408, 87 N. E. 740, 743, 22 L. R. A. (N. S.) 250, a leading case on 
the question, is that the “negligence of the maker is immaterial unless 
it is of a kind that directly and proximately affects the conduct of 
the banker in the performance of his duties”; and, further, “it seems 
plain that only negligence which is a direct and proximate cause of 
the payment can be effectual in making such a defense.” This 
language has been quoted in many subsequent decisions. 

In E. St. L. Cotton Oil Co. v. Bank of Steele, 200 Mo. App. 
180, 188, 205 S. W. 96, 99, it is said: “The negligence of the 
defendant [plaintiff] should have some connection with the forgery 
or the act of the bank in paying the check. In other words, the 
negligence of the customer or drawer should be the proximate cause 
of the forgery or payment, and not the mere possible cause of the 
forger getting possession of the blank check. [Citing the Jordan 
Marsh Case, supra.] Where the customer is directly connected 
with the forgeries, or his negligence is directly connected therewith, 
he cannot recover.” See, also, Miners’ & Merchants’ Bank v. St. 
L. S. & R. Co. (Mo. App.) 178 S. W. 211, 212. 

In Welsh v. German American Bank, 73 N. Y. 424, 429, 29 Am. 
Rep. 175, where a swindling bookkeeper imposed upon his employer, 
as Tschupp did upon the plaintiff in this case, by procuring the 
issuance of checks for amounts falsely represented to be due third 
parties, and then forged the indorsements of the payees and cashed 
the checks, the court said: “The fraud committed upon the plaintiff 
and upon the bank were independent and unconnected frauds.” 

And in New Amsterdam Casualty Co. v. Albia State Bank, 239 
N. W. 4, 8, the Supreme Court of Iowa observes: “It has been held 
that even a negligent delivery of a check to a person other than 
the payee is not the proximate cause of the loss sustained by the 
drawee bank cashing the same upon a forged indorsement and for the 
reason that there are two intervening causes of loss: First, the 
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forgery by the wrongdoer, and, second, the negligence of the bank in 
cashing the check.” 

The doctrine of the foregoing decisions is in accord with the 
rulings in many jurisdictions in this country: Los Angeles Inv. Co. 
v. Home Sav. Bank, 180 Cal. 601, 610, 182 P. 298, 5 A. L. R. 1193; 
Union Tool Co. v. F. & M. Nat’l Bank, 192 Cal. 40, 46, 218 P. 424, 
28 A. L. R. 1417; U. S. C. S. Co. v. Cent. Mfg. Dist. Bank, 343 IIl. 
503, 5138, 175 N. E. 825, 74 A. L. R. 811; McCornack v. Central 
State Bank, 203 Iowa, 833, 841, 211 N. W. 542, 52 A. L. R. 1297; 
Grand Lodge, A. O. United Workmen v. State Bank of Winfield, 
92 Kan. 876, 888, 142 P. 974, L. R. A. 1915B, 815; City of St. 
Paul v. Merchants’ Nat’] Bank, 151 Minn. 485, 488, 187 N. W. 516, 
22 A. L. R. 1221; Shipman v. Bank of the State of N. Y., 126 N. Y. 
318, 27 N. E. 371, 12 L. R. A. 791, 22 Am. St. Rep. 821; Seaboard 
Nat. Bank v. Bank of America, 193 N. Y. 26, 32, 85 N. E. 829, 
22 L. R. A. (N. S.) 499; Nat’l Surety Co. v. President, etc., of 
Manhattan Co., 252 N. Y. 247, 256, 169 N. E. 372, 67 A. L. R. 
1113; Armstrong v. Pomeroy Nat’! Bank, 46 Ohio 512, 519, 22 N. E. 
866, 6 L. R. A. 625, 15 Am. St. Rep. 655; Nat’l Bank of Commerce 
v. Fish, 67 Okl. 102, 169 P. 1105, L. R. A. 1918F, 278; Joseph 
Milling Co. v. First Bank, 109 Or. 1,:19, 216 P. 560, 29 A. L. R. 
358; Guaranty State Bank & T. Co. v. Lively, 108 Tex. 393, 398, 
194 S. W. 937, L. R. A. 1917E, 673; N. Y. Produce Ex. Bank v. 
Houston (C. C. A.) 169 F. 785, 788. 

The only decisions we have been able to find announcing a con- 
trary doctrine on this question are the three next mentioned. In 
C. E. Erickson Co. v. Iowa Nat’] Bank, 211 Iowa, 495, 230 N. W. 
342, 344, the facts were similar to those here but more aggravated. 
The plaintiff company’s pay roll clerk fraudulently caused its 
treasurer to issue 479 of its special pay roll checks payable to former 
employees through a period exceeding three years. These were 
delivered to the clerk for distribution. He forged the indorsements 
of the payees thereon and added his own. The case, without citing 
any of the authorities referred to in the preceding paragraph, holds 
the act of the treasurer in issuing the checks amounted to a repre- 
sentation that the payees were employed by the company, and says: 
“If the drawee-bank in paying the check reasonably believed that the 
payee was a present employee, it might also reasonably believe that 
the indorsement was genuine.” (Italics ours. How the fact that 
the payee in a check was an employee could identify the person 
indorsing or presenting it for payment is more than we can see.) 
The opinion further reasons that if the frauds had been discovered 
the forgeries would have been stopped, or stopped sooner; and is 
partly based on the theory that the frauds were long protracted and 
that the plaintiff should have detected them especially since the 
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swindling clerk was indorsing his own name on the checks all of 
which were returned with the monthly bank statements. The lower 
court had directed a verdict for the plaintiff. The Iowa Supreme 
Court held the case should have been submitted to the jury. — 

In Kaszab v. Greenebaum Sons Bank & Trust Co., 252 Ill. App. 
107, a pay roll clerk fraudulently induced the issuance of 468 checks 
over a period of 19 months. The indorsements of the payees were 
forged by the clerk and he cashed the checks. It was held that in 
view of the long continuance of the practice and the fact that the 
bank turned the checks monthly with its statements, the question of 
the plaintiff’s negligence was for the jury. This case is not in 
harmony with the later controlling decision of the Illinois Supreme 
Court in U. S. C. S. Co. v. Cent. Mfg. Dist. Bank, supra, 343 III. 
503, 175 N. E. 825, 74 A. L. R. 811. 

In Detroit Piston Ring Co. v. Wayne County & H. S. Bank, 252 
Mich. 163, 233 N. W. 185, 190, 75 A. L. R. 1278, a trusted pay 
roll clerk procured the execution of 567 wage checks aggregating 
nearly $34,000 through a period of two years seven months. All of 
these she cashed by forging the names of the payees, but without 
signing her own name. The increased outlay added so heavily to 
operating expenses that a survey was made of the company’s account- 
ing system, but the pay roll was not canvassed or the fraudulent 
checks discovered. 'The Michigan Supreme Court held in harmony 
with the long line of cases cited above that negligence of a depositor 
in issuing checks is no defense to the banker for paying them on 
forged indorsements. ‘The opinion of the Kansas City Court of 
Appeals in the instant case [25 S. W. (2d) 545] is cited approv- 
ingly. The Erickson Case from Iowa, and the Kaszab Case from 
Illinois, referred to in the preceding two paragraphs, are mentioned 
and the former quoted and discussed. As we understand the opinion, 
the Michigan court disapproves of both. But the court further says: 
“A depositor may not sit idly by, however, after knowledge has come 
to him that his funds seem to be disappearing or that there may be 
a leak in his business. . . .” The plaintiff had a directed verdict. 
The Supreme Court reversed and remanded the cause for trial to a 
jary.... 

Tschupp’s peculations covered only a comparatively short period 
of three months; there is no evidence that the plaintiff had any 
reason to doubt his honesty before the event; the system in force in 
the plaintiffs plant required its pay roll operations to pass through 
the hands of at least four people before payment was made; and the 
increased expense due to the fraudulent checks was evidently only a 
small proportion of the total pay roll outlay. Furthermore, the 
issuance of the checks was not the proximate cause of the payment 
thereof on forged indorsements to Tschupp, or his confederates if 
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any. As to this defense, it is our opinion that the Kansas City Court 
of Appeals correctly held the finding should have been for the plaintiff. 


BANK RULE REQUIRING NOTICE OF ERRORS WITHIN 
TEN DAYS 


It is customary for banks to have printed on the state- 
ments which they send to thier depositors along with paid 
vouchers a notice to the effect that the statement will be 
deemed correct if no error or irregularity is reported within 
ten days. 

In this case the statements rendered by the defendant 
bank to the plaintiff bore this imprint: 








Please examine this statement at once and report any. error. 
If no error is reported in ten days the account will be considered 
correct. The items are credit subject to final payment. 





The fraudulent checks were not discovered until December 
20. In the meantime, the bank statements with canceled 
checks for September, October and November had come in. 

It was held, and it has been so held in other cases, that 
this did not require the plaintiff to examine the paid checks 
for forged indorsements nor excuse the bank in paying them 
though the notice called for by the rule printed on the state- 
ments was not given. On this point the court said: 



















It is contended by the trust company that the failure of the 
plaintiff to go over the canceled checks, detect the forged indorse- 
ments thereon or the wrongful issuance thereof, and to make com- 
plaint within the designated ten days or within a reasonable time, 
estops it from holding the bank responsible on the checks paid. 
Even if this is true, it would not apply to the checks issued and paid 
in December, for the fraud as to these had been discovered before 
the statement was rendered. Furthermore, as the opinion of the 
Kansas City Court of Appeals holds, the plaintiff was not bound 
as a matter of law to know the true signatures of its employees and 
to be able to detect the forgeries. Prima facie when the plaintiff 
examined the checks each month as they were returned if there was 
nothing appearing on the face of them to put a reasonably prudent 
person on inquiry, the plaintiff was not guilty of negligence. Checks 
put into circulation often pass current through many hands and the 


NOTE — For similar decisions see Banking Law Journal Digest "(Fourth 
Edition) §524. 
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drawer is not expected to verify the indorsements. On the other 
hand, the bank, by the simple expedient of requiring the last indorser 
to be identified and responsible, can protect itself. This is established 
by many authorities including some of those cited throughout this 
opinion. 

We will not say the maker never is required to look at the 
indorsements. If, as in the Erickson Case, supra, 211 Iowa, 495, 
230 N. W. 342, the fifty checks had been further indorsed by 
Tschupp personally, showing all the money was going to or through 
him; if, as in the Detroit Piston Ring Co. Case, supra, 252 Mich. 
163, 233 N. W. 185, 75 A. L. R. 1273, the expense of the company 
had so unduly increased as to attract attention; if the plaintiff had 
known of part of the forgeries and failed to caution the trust com- 
pany; if the forged indorsements had even been crude and obviously 
all in the same handwriting—in any of these circumstances we will 
concede arguendo there might be substance to this defense. But the 
defense was affirmative; no such facts were shown; and we can see 
nothing in the record presented sufficient to excuse the bank from 
the legal consequences of its wrongful act in cashing the checks on 
forged indorsements and paying the money to parties not entitled 
thereto. 

The defendant trust company made no effort to sustain its affirm- 
ative defenses by proof. It failed to produce as witnesses its officers 
and employees who had handled the checks and to show what care 
was exercised in cashing them, or that it had been misled by any act 
of commission or omission on the part of the plaintiff. It failed to 
show wherein or why the plaintiff should have discovered the checks 
were wrongfully cashed and made complaint. 

Suggestion is made on behalf of the defendant that even if, as 
the great weight of authority holds, the plaintiff was not bound to 
know the signatures of the indorsers on its checks, yet it should have 
known who were in its employ, and when it discovered the checks 
were made out to and apparently cashed by persons no longer in its 
service, an investigation should have been started. The further fact 
is stressed that D. W. Dabney, one of the payees in the checks, was 
working outside the plant and paid in a different manner, which fact 
was known to Simms, the secretary and treasurer who signed the 
checks; and that in these circumstances Simms should have inter- 
cepted these Dabney checks when they were presented to him, or 
should have discovered the fraud when they were returned canceled. 

The answer to this is that Simms testified he signed checks “by 
the hundred,” relying on the pay roll information presented to him 
by Tschupp; and that he was in fact misled by Tschupp and did not 
detect the frauds. This fact must be taken as true in ruling on a 
demurrer to the plaintiff’s evidence; and there is no_ substantial 
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dispute about it, the defendant contending the plaintiff was bound 
by Tshcupp’s knowledge and Simms’ negligence. Simms’ negligence 
in the issuance of the checks was not, as we have ruled, the proximate’ 
cause of the defendant’s paying them wrongfully. Simms did not 
know of the fraud, he said, so a mere examination of the checks, 
indorsements, and stubs would have disclosed nothing. At least there 
is nothing in the record to show the forged indorsements could rea- 
sonably have been detected by inspection; and the plaintiff was under 
no duty to compare the checks with its office records. On this point 
the following is said in Detroit Piston Ring Co. v. Wayne County & 
H. S. Bank, supra, 252 Mich. 163, 233 N. W. 185, 119, 75 A. L. R. 
loc. cit. 1282: “It was also argued that plaintiff was negligent in 
failing to compare the returned checks with the employment cards 
or the time cards. This would have disclosed the forgeries, but we 
do not believe the depositor has a duty to compare his returned 
checks with any of the records of his office except his check book 
or register.” 


From this it appears that bank rules of this kind, printed 
on the statements sent out by a bank, are not to be relied on 
too implicitly as a means of protection from liability. 


REE RES. 


Bank Liable for Delay in Recording Customer’s 
Mortgage 


A bank, which neglects to place on record promptly a 
customer’s mortgage, which it holds for that purpose, will be 
liable to the customer for any loss which the customer sustains 
as a result, though the bank is paid no compensation for its 
services in the matter. 

Where a bank agrees to perform a service of this kind 
gratuitously it is bound to exercise the same degree of care 
as it ordinarily would if the mortgage were its own. Stock- 
men’s National Bank of Casper, v. Richardson, Supreme 
Court of Wyoming, 18 Fed. Rep. (2d) 635. 

The: facts here showed that one Wardlaw, who lived in 
Oregon, held a mortgage on property belonging to Blodgett, 
a resident of Casper, Wyoming. Blodgett wished to pay 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §851. 
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$250 on the principal get a release of Wardlaw’s mortgage, 
give a mortgage to a building and loan association, which 
was to be a first mortgage and give a new and second mort- 
gage for the balance due to Wardlaw. Accordingly, it was 
agreed that Wardlaw should send his mortgage and the note 
secured by it and a release of the mortgage to the defendant 
bank at Casper. Wardlaw did this and instructed the bank 
to place the release on record, collect $250 from Blodgett, 
remit that amount to Wardlaw, secure a mortgage for the 
balance and record the new mortgage. Blodgett was to pay 
all expenses. 

These things were done with the exception of placing the 
new mortgage on record. This was not done promptly be- 
cause Blodgett did not pay the recording fee, amounting to 
$2.50, to the bank. The bank finally got the $2.50 by writing 
to Wardlaw for it, after Wardlaw had written to the bank 
asking what had become of his mortgage. The mortgage was 
finally filed for record five months after it was executed. 

In the meantime, Blodgett had executed two more mort- 
gages on the same property. These were duly recorded and 
became liens prior to that of Wardlaw’s mortgage. Fore- 
closure proceedings were later started and Wardlaw’s lien 
was wiped out. 

Wardlaw then started this action against the bank. Later 
Richardson, Wardlaw’s executor, was substituted as plaintiff. 
The bank was held liable in the sum of $1,435.67. The fol- 
lowing paragraphs are quoted from the court’s opinion: 

It may be doubted whether it can fairly be said that the trans- 
action was one entirely for the benefit of Wardlaw. The bank 
certainly had the use of the money collected from Blodgett until its 
remittance draft was ultimately cashed. Wardlaw sent his letter of 
instruction to the bank at the request of Blodgett, who was all the 
while one of the bank’s customers and whose interest and convenience 
were thereby distinctly aided, consequently advancing the bank’s 
good will among its clientele. However this may be, we shall in the 
subsequent discussion, nevertheless, assume that the bank received 
nothing for its services in the matter. 

There can be no denial of the fact that Wardlaw’ s letter to the 
plaintiff in error under date of June 12, 1922, was a request that 


it act as his agent in the proposed change of securities and collection 
matter in that letter described and pursuant to the instructions 
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therein contained. Milwaukee National Bank of Wisconsin v. City 
Bank, 103 U. S. 668, 26 L. Ed. 417. With the assumption suggested 
above in mind, we are led to inquire what are the rights and liabilities 
of the parties when the one thus commissioned as agent undertakes a 
performance of such agency voluntarily. 

Professor Mechem, in his oft-cited work on Agency, vol. I (2d 
Ed.), § 1258, referring to certain rules governing a gratuitous 
agency, states them thus: 

“If in such a case the agent refuses to enter upon and perform 
the service at all; if his default consists in the mere not doing of a 
thing which he had promised to perform, and it be not a case where 
the law imposes upon him the duty to perform it, the fact that the 
performance was to be gratuitous, that the promise to perform was 
entirely without consideration, will furnish a complete defense to a 
claim for damage on account of such default. ‘This is upon the 
familiar ground that the non-performance of a gratuitous executory 
contract constitutes no cause of action. 

“But where, on the other hand, the agent has entered upon the 
performance of the service, although it be gratuitous, it then becomes 
his duty to conform to the instructions given. If he were not willing 
to do so, he should have declined to serve; but having entered upon 
the performance of the service, he must obey instructions, and a 
failure to do so will subject him to liability for the loss or damage 
occasioned thereby.” 

The author lists a number of well-considered cases as supporting 
the principles laid down and many others could be supplied. 

In 7 C. J. 589, relative to the same subject, this language is 
employed: “The duty of a banker who undertakes, without com- 
pensation, to act as trustee or agent for his customer in the making 
of investments, or otherwise, is to obey instructions and to exercise 
the same care and diligence which the law requires of gratuitous 
bailees; that is to say, he must use that degree of caution which a 
man of ordinary prudence would employ in like circumstances. 
Failure in this respect is termed gross negligence.” See, also, 2 C. 
J. 1717, § 372. 

The case of Walker v. Smith, Fed. Cas. No. 17,086, 1 Wash. 
C. C. 152, 4 Dall. 389, is instructive in this connection. There the 
plaintiffs, who were London merchants, had been requested by one 
Brown of Philadelphia to sell him a bill of goods. Uncertain as to 
his solvency and being introduced by a mutual friend to the defendant 
Smith, they sent the goods to the latter advising him of their fears 
of Brown and requesting Smith to receive the goods but not to 
deliver them to the purchaser without payment being made by him 
or such security given as the defendant should approve. The defend- 
ant received the goods and delivered them to Brown without obtaining 
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payment or security. Brown afterwards failed. In stating the law 
governing the case, Mr. Justice Washington said in part: “No man 
can compel another to render him acts of friendship, or services of 
any kind, whether gratuitously, or with a view to a remuneration. 
But, if the person applied to, consents to render the service, and 
undertakes the business, he is bound to act in conformity to the terms 
on which the request was made. This rule is universal in its applica- 
tion, whatever may be the situations or professions of the parties; 
but, in commercial agencies, it is of great consequence, that it should 
be rigidly enforced.. The defendant, by receiving the goods, and 
undertaking to act concerning them, bound himself to hold them, 
until paid for, or secured by Brown; and on his failure to do either, 
to dispose of them for account of the plaintiffs. But what has he 
done? He delivered them to Brown, without receiving payment or 
security; he did the very thing he was cautioned not to do.” . . 
The trial court made a general finding in favor of the plaintiff. 
This implies a finding that the bank did not obey the instructions 
given it by Wardlaw and did not conduct the transaction entrusted 
to its care as such a matter should ordinarily have been handled and 
that loss resulted to Wardlaw in consequence of such failure in the 
performance of its duty. The rule is that if there is substantial 


evidence to support a finding made by the trial court, it will not be 
disturbed. White Automobile Co. v. Hamilton, 31 Wyo. 390, 226 
P. 687; Huber v. Glenrock State Bank, 32 Wyo. 357, 231 P. 63, 234 
P. 31; Carter Oil Co. v. Gibson, 34 Wyo. 53, 241 P. 219; Gray v. 
Elliott, 36 Wyo. 361, 255 P. 593, 53 A. L. R. 554. We think the 
evidence set forth in the record before us, as outlined above, complies 
with this rule. 


Wardlaw sent the bank the Blodgett mortgage and note held by 
him together with a release of the mortgage lien, directing it to 
collect $250 at least, from Blodgett, he to execute a new note and 
mortgage in lieu thereof on the same property, the last-mentioned 
instrument to be recorded and, with the new note and check for 
amount paid, to be sent on to Wardlaw. The bank was explicitly 
told that Blodgett “pays the expenses.” All of these directions were 
equally important, were to be construed together, and furnished the 
measure of the bank’s duty and authority in the performance of 
the agency. 

Now what did the agent do? Notwithstanding it obtained from 
Blodgett only a part of the expenses—the amount necessary to pay 
for drawing the new note and mortgage and for recording the release 
of the original lien held by Wardlaw—it nevertheless went ahead 
with the change in securities and left the new mortgage executed by 
the Blodgetts to Wardlaw off the record in the county clerk’s office 
for months and that record wide open for other liens to step in and 
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take precedence as ultimately occurred. The business world generally 
knows the result flowing from placing the release of a mortgage on 
record without recording a new lien if one is to be taken. The bank 
itself, accustomed as it was to handling notes, mortgages, and 
releases as part of its ordinary business, knew the consequences of 
such action on its part, for its cashier testified: “If a man has a 
mortgage or piece of property and it isn’t on record, in order to 
be himself safe he should put it on record, shouldn’t he?” 

If the agent, doing as it should, had insisted on obtaining all the 
expense money before any papers were surrendered, this litigation 
would not have arisen. The bank had it in its power and authority 
to so insist. The ordinary conduct of a matter of this kind would 
dictate such a procedure. Even after the Blodgett payment had been 
placed in its hands, if the bank had forthwith paid the recording 
fee of the new mortgage from that amount and remitted the balance, 
the situation would have been saved as against such loss as finally 
ensued. The agent clearly did not bestow the care upon the trans- 
action which the matter reasonably demanded and it did not obey 
the instructions given by which it was to be rigidly guided. Under 
the authorities cited above, it made itself liable for any loss to ts 
principal resulting from its action. The bank was not obligated to 
take the agency, of course, but having done so, it was unquestionably 
bound to obey instructions and give to the matter the reasonable 
care the business demanded. 


REE EEE 


Deposit of Gold Not Entitled to Preference on 
Failure of Bank 


A deposit of gold “for safe-keeping” will not be entitled 
to a preference in payment where it appears that the deposi- 
tor was given a certificate of deposit for the gold, upon which 
interest was paid regularly, and that, while the gold was kept 
intact in the bag in which it was contained when deposited, 
it was regarded by the bank as cash on hand and counted 
as part of the bank’s reserve. Montgomery v. Smith, 
Supreme Court of Alabama, 145 So. Rep. 822. 

This case shows that a deposit cannot be, at the same time, 
both a special or safe-keeping deposit and a general or time 
deposit. It must be one or the other according to the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §145. 
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circumstances present at the time when its character must be 
determined. 

The facts showed that in 1921, the plaintiff, Smith, de- 
posited in the Central Bank & Trust Company some $6,400 
in gold coin. His object in making the deposit was the safe- 
keeping of the money. But, at the time of making the 
deposit, the bank gave the plaintiff a certificate of deposit for 
the amount bearing interest at 4 per cent. if left three months. 
The bank could afford to do this because, while the coin was 
kept in the bank’s vault, it was counted as cash on hand and 
used as reserve. 

From time to time the plaintiff made withdrawals, each 
time surrendering the old certificate and taking a new one 
for the balance on deposit. The final certificate was in the 
following form: 


Not subject to check. 

Central Bank & Trust Company, No. 9503. 

Jasper, Ala. 12/31/30 $2,000.00. 

H. C. Smith has deposited in this bank $2,000.00 Dollars Pay- 
able to the order of H. C. or Dora Smith (in gold same as deposited) 
on the return of this certificate properly indorsed . . . months after 
date. 

Interest at 4 per cent. if left 3 months. 

No interest for fractional part of month. 

Int. from Dec. 26, 19380. 

(Signed) Schley O’Rear 
Asst. Cashier 


About a year later the bank closed and went into the 
hands of the defendant Montgomery as liquidating agent. 
The plaintiff sought to recover the amount of the deposit in 
full on the theory that it was a special deposit and as such 
entitled to a preference in payment. The court held that, 
while the parties might have intended a special deposit in 
the first place, they made it a general or time deposit by the 
issuance of the certificates of deposit and the payment of 
interest. The plaintiff’s claim for payment in full was there- 
fore denied. In the opinion, the court said: 


If the deposit was a general deposit, or a time deposit, bearing 
interest, the petitioner is not in this proceeding entitled to recover 
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the gold coin in question, but must come in and share ratably with 
the other unsecured creditors of the bank. 

If, however, the deposit was a special deposit of the gold for safe- 
keeping, the title to the gold coin never passed out of the petitioner, 
but remained in him, and he would, ordinarily, be entitled to recover 
the same, but a court of equity, in the event he has been paid 
interest on the special deposit, which, by reason of the deposit being 
a special one, and not a general deposit, he was not entitled to, would 
decree, as a condition precedent to the recovery of the special deposit, 
that he return the interest paid, or submit to a reduction of the 
special deposit by the amount of the interest improvidently paid 
him. For, of course, if the money was deposited for safe-keeping 
only, the bailee in such a case would be under no duty or obligation 
whatever to pay interest on the deposit. The payment would be 
wholly gratuitous, and without consideration, and an imposition 
and wrong perpetrated upon the stockholders of the bank. Such a 
depositor, asking and demanding the delivery of the money, upon 
the theory that it was a special deposit, cannot, as against the bank 
or its stockholders, retain amounts paid him as interest. It would 
be unjust and inequitable. The payment of interest is wholly incon- 
sistent with the theory of a special deposit, such as the petitioner 
in his petition avers the deposit in question was. <A court of equity, 
in the event that interest has been improperly paid to and received 
by the petitioner on the deposit, would require the petitioner to do 
equity, which would be either to return the interest improperly or 
improvidently paid him, or consent that the amount of the special 
deposit be reduced by the aggregate amount of interest paid him 
by the bank on the special deposit. This the court of equity would 
do on the equitable principle that “he who seeks equity must do 
equity.” Grayson v. Goolsby et al., 224 Ala. 75, 189 So. 106; 
Interstate Trust & B. Co. v. National Stockyards Nat. Bank, 200 
Ala. 424, 76 So. 356; Davis v. Elba Bank & Trust Co., 216 Ala. 
632, 114 So. 211; Cross v. Bank of Ensley, 203 Ala. 561, 84 So. 
267; Grider v. American Freehold L. M. Co., 99 Ala. 281, 12 So. 
775, 42 Am. St. Rep. 58. 

Again, however, if the deposit, as originally made, was a special 
deposit of the gold coin for safe-keeping, but thereafter, by the 
dealings between the depositor and bank, the deposit was converted 
into a time deposit, bearing interest, the petitioner, of course, would 
not be entitled to recover the gold, but must come in and share 
ratably with the general creditors of the estate. This right he may 
claim as a result of the amendment (5) to the Constitution repealing 
section 250, article 13, of that instrument. 

The evidence in this case has been carefully examined and con- 
sidered by the court. There is no doubt in our minds but that in 
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the year 1921 the petitioner owned gold money to the amount of 
something like sixty-four or sixty-five hundred dollars. According 
to the petitioner’s testimony, this money was deposited with the 
Central Bank & Trust Company some years before the bank went 
into the hands of the superintendent of banks for liquidation. He 
testified that he put it in the bank for safe-keeping, to be his 
property, to get it when he wanted it; that it was counted and put 
in a coin bag, and then it was put in the vault, with his name on 
the bag; that the understanding and agreement he had with the 
officials of the bank, at the time he left his money with the bank, was 
that the money was to be “mine and I was to go there and get it 
when I wanted it.” 

The evidence shows without dispute that this money was deposited 
_with the bank in 1921, and that at the time it was deposited a 
certificate of deposit was made out and given to Mr. Smith. This 
certificate of deposit recited that H. C. Smith had deposited in this 
bank a designated amount of money, payable to the order of himself 
(in gold same as deposit) or to Dora Smith “on return of this cer- 
tificate properly indorsed three months after date. Interest at four 
per cent. if left three months. No interest for fractional part of 
month.” The testimony further shows without dispute that each 
year, covering a period of about nine years, Mr. Smith was paid 
interest on the deposit. It further shows without dispute that 
Mr. Smith, during the eight or nine years that he kept this deposit 
with the Central Bank & Trust Company, made many withdrawals 
from the fund, and each time that he withdrew money it was paid to 
him in gold out of the sack or bag that he originally placed the 
money in, and ¢hat it was some of the same money placed with the 
bank. It further shows, without dispute, that each time that money 
was withdrawn Mr. Smith returned and indorsed the old certificate, 
and a new certificate, similar to the first certificate, was given him, 
only varying in amount. The testimony further shows, without dis- 
pute, that the Central Bank & Trust Company carried the money 
represented by the several certificates in the cash account as assets 
of the bank, and that, while the money was at all times held in the 
vault of the bank, and was never loaned out or used in the sense of 
paying obligations, it was used in adding to the amount of cash 
actually on hand, and was counted as such in the reserve that was 
kept by the bank to meet requirements of the banking law. It further 
appears that, on periodical examinations of the bank by the banking 
department, this money was actually counted by the examiners, and 
the bank given credit thereof as so much cash on hand. 

Inasmuch as the obligation of the bank to Mr. Smith to pay him 
in gold, same as deposited, and inasmuch as the law required that 
the bank should keep at all times a certain per cent. of its deposits 
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on hand, it was, of course, just as convenient to keep this gold intact 
as part of its legal reserve as to keep other ‘money. A twofold 
purpose was accomplished thereby. 

The fact that each time a withdrawal of a part of his deposit 
was made by Mr. Smith he was required to indorse and surrender 
the old certificate, and a new time certificate, bearing interest, was 
given him, is quite persuasive of the fact that the deposit was a time 
deposit, bearing interest, and not a special deposit. On redirect 
examination of Mr. Smith, by his attorney, the following questions 
were asked him: 

“About the payment of interest to you. When you put the gold 
in there, did you ever at any time ask the bank, or demand of the 
bank the interest? Ans. Oh no. They just volunteered to give me 
the interest on it. They gave me the interest. 

“Did you ask for any interest when you put the money there? 
Ans. There wasn’t nothing said about it that I remember. Mr. Cobb 
wrote me, it had been there about a year or a little more, and he 
wrote in a letter and told me to come up there and get the interest 
on it. 

“But the gold had been in there about a year and he wrote you 
to come and get the interest on it? Ans. Wrote me a letter. 

“Did you ever make any demand for interest on it? Ans, No.” 

On cross-examination by the defendants Mr. Smith testified in 
answer to questions by defendants: 

“The certificate and the contract show it was payable to you 
and payable in gold? Ans. Yes, sir. 

“And bearing four per cent. interest? Ans. Yes, sir. 

“All the interest that was ever paid you Mr. Cobb volunteered to 
give you the interest? Ans. Yes. Of course, if he wanted to volun- 
teer to give it to me I would take it. If it was worth that to him it 
would suit me.” 


Duties of Trustees in Investing Trust Funds 


Among the decisions in the Trust Department Section of 
this issue are two which set forth and apply the rules regulat- 
ing corporate trustees in the matter of investment of trust 
funds. 

In one of them, the First National Bank of St. Peters- 
burg v Solomon, a decision of the U. S. Circuit Court of 
Appeals, it appeared that a widow paid the sum of $8,000 to 
a bank, as trustee, to invest the funds for her. The bank 















THE BANKING LAW JOURNAL 477 





purchased bonds of a corporation secured by a second mort- 
gage. ‘The bank itself was trustee under the mortgage and 
it was also agent for the sale of the bonds. The company 
defaulted on its bonds and the bank was held liable for the 
full amount of the loss. Concerning the investment which 
the bank made in this case, the court said: 








Upon the plainest principles of right dealing the action of the 
bank was unconscionable. It cannot be too strongly stated that a 
bank named as trustee prostitutes its trust when it uses it as a 
feeder for promotional or speculative business; that it is a public 
and a private wrong for it to invest money left with it in trust 
in securities in which it is interested by way of commission, promotion, 
or profit. It cannot be too strongly stated that persons who, as 
appellee did, reposing confidence in a bank, intrust it with funds for 
safe and prudent investment, have absolute right to rely upon it 
that those funds will not be invested in securities, in the sale, promo- 
tion, or disposition of which the bank has an interest, immediate, 
contingent, or remote. ‘The inconsiderate haste with which these 
funds, intrusted to the bank because of the confidence of the trustor 
that it would safely and prudently invest and manage them, were 
laid out in highly speculative bonds in the promotion of which the 
bank was interested as trustee and sales agent, offends against funda- 
mental principles of common honesty and fair dealing. 















In the other case, Strauss v. U. S. Fidelity & Guaranty 
Co., a decision of the same court, it appeared that a trust 
company after being substituted as trustee, under a will of 
certain trusts amounting to more than $30,000, permitted the 
funds to remain upon deposit in its commercial department 
intermingled with its commercial deposits until the failure 
of the bank. It was held that the directors of the Trust 
Company were personally responsible for the loss sustained 
by the beneficiaries of the estate amounting to $9,054.32. 
The court said: 

The District Court in its opinion made the following comment 
on the conduct of the defendant directors: 

“The admitted conduct of the defendants here amounts in effect 
to their lending these trust funds to their own corporation for its 
own uses, and that without any specific security whatsoever. The 
situation is aggravated by the fact that the defendants allowed 
these funds to be used in their company’s business and to remain 
uninvested over long periods of years, and after the condition of the 
company was being severely criticized by the bank examiner’s depart- 
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ment, and the solvency of the company was becoming more and 
more doubtful, and further by the fact that during the past few 
weeks of the company’s operation, the defendants had specific securi- 
ties set aside for the protection of certain funds in which they or 
some of them were personally interested. Such conduct seems to this 
court to be in violation of the very first principles of the handling 
of trust funds.” We are in full accord with this conclusion; for 
the findings of fact of the trial court disclose not merely a violation 
of the general rule that a trustee must not mingle the trust funds 
with his own, but also a failure to exercise ordinary care in the 
selection of a safe depository for the moneys of the estate. 
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Acknowledgment of Chattel Mortgage Before 
Bank Cashier as Notary 


It has been held in a recent North Carolina decision that 
a chattel mortgage, running to a bank, is not rendered invalid 
by the fact that the acknowledgment on it is taken before a 
notary public who is the cashier of the bank. Bank of 
Duplin v. Hall, Supreme Court of North Carolina, 166 
1 S. E. Rep. 526. In this case, the court said: 


The execution of the chattel mortgage, dated December 10, 1924, 
was acknowledged before S. D. Pittman, notary public, who was 
cashier of the bank, the grantee in the mortgage, and the Boyle Ice 
Company insists.that said mortgage was void. ‘This contention, 
i however, cannot be sustained. C. S. § 3345. It has been held that 
4 a grantee in such an instrument is not qualified to take the 
acknowledgment thereof. Cowan v. Dale, 189 N. C. 684, 128 S. E. 155. 

The general rule is that a chattel mortgage may not be acknowl- 
: edged before a notary who is a party to the mortgage; but the fact 
| that a notary is the agent of one of the interested parties does not 
disqualify him. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §789. 
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DOUBLED AND FORFEITED AS 
PENALTY FOR USURY 


INTEREST 








Sherman v. Myers, Supreme Court of Florida, 146 So. Rep. 213 












Under the Florida statutes, Comp. Gen. Laws, §§ 6938, 6939, 
where money is loaned at a usurious rate, the lender must forfeit all 
of the interest ‘‘contracted’’ for and double the amount of interest 
“*reserved, taken or exacted.’’ 

A severe penalty was imposed in this case. The plaintiff loaned 
$32,000 to the defendant and took therefor a mortgage for $40,000 
running for three years and bearing interest at 8 per cent. After 
the defendant had paid interest amounting to $4,200, the plaintiff 
brought foreclosure proceedings. Applying the statute, the court 
decided that the plaintiff had forfeited all of the unpaid interest 
‘‘contracted’’ for at 8 per cent.; double the amount of interest taken 
($4,200), amounting to $8,400, and double the amount of interest 
reserved (the $8,000 appearing in the mortgage as principal, but 
which was actually interest), amounting to $16,000. So the plaintiff 
took judgment for $7,600 for his $32,000 loan, whereas he had ex- 
pected to collect $40,000 with interest at 8 per cent. for three years, 
or a total of $49,600. 


















Suit by Charles R. Myers against George Sherman and others, to 
foreclose a mortgage. From the decree, defendants appeal. Reversed 
in part, and remanded, with directions. 

O. E. Falls, D. H. Dwyer, and Boozer & Boozer, all of West Palm 
Beach, for appellants. 
Metcalf, Hiatt & Finch, of West Palm Beach, for appellee. 












PER CURIAM.—Myers, as complainant below, filed suit to foreclose 
a mortgage for $40,000. Sherman, the mortgagor and principal de- 








NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1488. 
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fendant, pleaded usury. The court found that while the mortgage had 
been executed for $40,000, the principal sum was in fact only $32,000, 
which had been lent to the borrower on his agreement to secure it by a 
mortgage for the fictitious principal of $40,000 payable within three 
years, with 8 per cent. interest in the interim. The chancellor also 
found that between the time the loan was made and the institution of 
the suit, the sum of $4,200 had been paid in money as interest on the 
mortgage. 

Having found that usury in the transaction existed, the chancellor 
undertook to apply the penalty for such usury as provided by sections 
6938, 6939, Comp. Gen. Laws, sections 4851, 4852, Rev. Gen. St. His 
manner of doing so was to decree that the actual sum of $4,200 paid in 
money, be doubled and forfeited as against the real principal sum of 
$32,000, and that the reserved unlawful interest of $8,000 included in 
the $40,000 principal for which the mortgage was nominally made, be 
eliminated therefrom and forfeited. The final decree was accordingly 
entered for $23,600 as the mortgage debt for which foreclosure was 
awarded. 

We find that the controversy here presented is controlled by what 
was recently said by us in disposing of the case of Wilson v. Conner, 
142 So. 606, where a somewhat similar case was considered. In that 
case, usurious interest had been included in the fictitious $10,000 prin- 
cipal of a negotiable promissory note secured by a mortgage. In this 
case usurious interest was included in the fictitious principal of two 
separate promissory notes, negotiable in character, aggregating $40,000, 
secured by mortgage. There is also in this case the additional factor 
that during the time the loan had run, the borrower had paid on the 
loan in actual money, the sum of $4,200 as interest. 

Under our holding in Wilson v. Conner, supra, the lender willfully 
violating the usury laws, as here, is required to forfeit the entire interest 
charged or contacted for, and in addition thereto, must forfeit double 
the amount of interest which has been reserved, taken, or exacted. Here 
the interest contracted for was 8 per centum per annum on a fictitious 
principal of $40,000. The amount of interest reserved, taken, or exacted 
within the Wilson v. Conner rule, supra, was $8,000, which had been 
included in the principal of negotiable promissory notes. 

The appellant contends that the chancellor should have doubled and 
forfeited this $8,000 interest so included in the principal of negotiable 
promissory notes, and thereby, in the eyes of the law, reserved, taken, 
and exacted. That contention is supported by what was held by this 
court in Wilson v. Conner, supra, and inasmuch as a proper predicate 
for allowance of the claim was laid in the defendant’s answer, the 
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chancellor erred in failing to double and forfeit this $8,000 illegally 
exacted interest, as prayed. 

The appellant also contends that inasmuch as the borrower actually 
paid on the loan, in the form of interest, the sum of $4,200 in money, as 
found by the chancellor, that this sum also should have been doubled 
and forfeited under the statute. 

We find this item also covered by what was said in the opinion of 
Mr. Justice Whitfield in the recently decided case of Benson v. First 
Trust & Savings Bank (Fla.) 142 So. 887, decided the 27th day of De- 
cember, at the present term. 

Where usury has been willfully reserved, or has been willfully taken, 
or has been willfully exacted, the penalty therefor must be applied by 
the court in accordance with the statute, sections 6938, 6939, Comp. 
Gen. Laws, supra, by doubling the sum either taken, reserved, or exacted 
and deducting the same from the amount of the true principal. Sulli- 
van v. Thumm, 101 Fla. 1412, 136 So. 439. 

In this case, $8,000 was willfully ‘‘reserved’’ within the purview of 
what was decided in Wilson v. Conner, supra. After that had been done, 
the mortgage holder actually was paid the sum of $4,200, as interest on 
the fictitious principal of $40,000. Such sum must accordingly be 
deemed to have been ‘‘taken’’ or ‘‘exacted’’ (Benson v. First Trust & 
Savings Bank, supra) as much as if it had not been done in connection 
with another amount of usurious interest ‘‘reserved’’ in the principal 
by means of a negotiable promissory note. 

A majority of the court are of the opinion that both the $8,000 
‘‘reserved’’ and the $4,200 subsequently ‘‘taken’’ or ‘‘exacted’’ should 
be doubled and forfeited, by deducting the amount forfeited from the 
true principal of $32,000. A decree should be entered to accord with 
this holding. 

Other propositions have been advanced for our consideration and 
have been argued. We shall not discuss them in this opinion. They 
have been carefully reviewed, and we find no warrant for reversing the 
rulings of the chancellor involved therein. 

The final decree of foreclosure is for an excessive amount of prin- 
cipal. For that reason it must be reversed and ordered modified to 
accord with this opinion. It is therefore ordered that the final decree 
herein be reversed to the extent that it includes amounts to be recovered 
in excess of those approved by this opinion, but otherwise it is affirmed. 

The court below should enter an amended final decree for the proper 
amounts, as of the date of the original decree of March 29, 1930, so 
that interest on the amounts properly decreed in accordance with law 
in the original decree that was rendered, will run on the sums decreed 
as from the date of the original decree hereby modified. It is so ordered. 
Reversed in part and remanded, with directions. 
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LIABILITY ON FORGED SURETY BOND 


Benenson v. National Surety Co., Court of Appeals of New York, 
183 N. E. Rep. 505 


aa 





































The fact that a surety company negligently leaves ‘‘ fully executed 
forms and documents by which its bonds and undertakings are cus- 
tomarily authenticated’’ lying around its office, unguarded from 
theft, will not render it liable to one who accepts a forged surety 
bond, in an action based on negligence. 

The rule is that ‘‘under ordinary circumstances no one is charge- 
able with damages because he has not anticipated the commission of 
some crime by a third party.’’ 

The plaintiff also brought an action based on the document itself 
as distinguished from the action on negligence. The court, however, 
was not called upon in connection with this appeal to decide whether 
the surety company could be held liable on the theory that it was 
estopped by its negligence from denying the authenticity of the bond. 





Action by Benjamin Benenson against the National Surety Com- 
pany and others. An order of Special Term denying defendants’ motion 
to dismiss plaintiff’s third cause of action was affirmed by the Appellate 
Division (235 App. Div. 294, 257 N. Y. 8S. 13), and question was certified 


: (236 App. Div. 660, 257 N. Y. S. 951). 

4 Reversed, motion to strike out third cause of action granted, and 
" certified question answered. 

te 


The following question was certified: ‘‘Does the third separate and 
distinct cause of action, in the alternative, against the defendant Na- 
" tional Surety Company, comprising paragraphs 21st to and including 
q 27th, contained in the complaint, state facts sufficient to constitute a 
I cause of action?’’ 

George de Forest Lord, Sherman Baldwin, and Ernest D. North, all 
f of New York City, for appellant. 

' Harold R. Medina, Eugene A. Sherpick, and William Gilbert, all of 
: New York City, for respondent. 





LEHMAN, J.—The complaint in its third cause of action alleges the 
breach of the condition of a bond ‘‘purporting’’ to be executed by the 
defendant National Surety Company, and having ‘‘the semblance and 
appearance’’ of being a properly executed and duly authenticated in- 
strument of the defendant. The plaintiff after examination accepted the 
bond, relying upon its ‘‘appearance of authenticity.’’ The plaintiff now 
seeks to hold the defendant for his consequent damage, upon an allega- 
tion that it was the result of the carelessness and negligence of the de- 





NOTE — For similar “decisions see Banking Law ‘Journal Digest. (Fourth 
Edition §851. 
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fendant in permitting ‘‘fully executed forms and documents by which 
its bonds and undertakings are customarily authenticated to lie about 
and be exposed in its offices thereby rendering such forms and docu- 
ments available to strangers and to those having no authority to make 
use of the same . . . and by affixing the same to instruments bear- 
ing the title or designation of said defendant National Surety Com- 
pany, to give to said instruments the semblance and appearance of being 
properly executed and duly authenticated instruments of said defend- 
ant.’’ The defendant has moved to strike out the cause of action. The 
motion has been denied in the courts below. 

The plaintiff ‘‘might claim to be protected against unintentional 
invasion by conduct involving in the thought of reasonable men an un- 
reasonable hazard that such invasion would ensue.’’ (Palsgraf v. Long 
Island R. Co., 248 N. Y. 339, 341, 162 N. E. 99, 59 A. L. R. 1253), but 
the defendant was under no duty to the world at large to safeguard 
its own property from theft at least, unless the possibility that the prop- 
erty would be stolen and then used by the thief to injure another con- 
stituted a hazard which a reasonable man would have foreseen and 
guarded against. ‘‘Under ordinary circumstances no one is chargeable 
with damages because he has not anticipated the commission of a crime 
by some third party.’’ Saugerties Bank v. Delaware & Hudson Co., 
236 N. Y. 425, 431, 141 N. E. 904, 905. Even where eertificates of stock, 
signed in blank by duly authorized officers, were stolen from the cor- 
poration by a servant who had access to them, and sold to innocent pur- 
chasers, no recovery has been permitted against the corporation for its 
failure to safeguard the public from the hazard of being defrauded in 
such manner. Hudson Trust Co. v. American Linseed Co., 232 N. Y. 
350, 134 N. E. 178; Ehrich v. Guaranty Trust Co. of New York, 194 
App. Div. 658, 186 N. Y. S. 103, affirmed 233 N. Y. 687, 185 N. E. 950; 
Knox v. Eden Musee American Co., 148 N. Y. 441, 42 N. E. 988, 31 L. 
R. A. 779, 51 Am. St. Rep. 700. The rule that ‘‘the mere intervention 
of a crime does not break the sequence of cause and effect if the crime 
might reasonably have been foreseen when the original default oc- 
eurred’’ (dissenting opinion of Andrews, J., Saugerties Bank v. Dela- 
ware & Hudson Co., 236 N. Y. 425, 485, 141 N. E. 904, 907) has no ap- 
plication here. The only act complained of is the defendant’s failure to 
guard its executed forms and documents against theft. Even if stolen, 
they could be used to the damage of others only if thereby they came 
into the possession of some person who could profit by inducing another 
to accept a surety bond, and who forged such a bond and attached the 
stolen documents in order to give the bond the appearance of au- 
thenticity. A hazard for strangers arising from two crimes committed 
by one of the small class who could profit by such crimes is too remote 
to place upon a reasonable man a duty to foresee and guard against. 
It is true that in some cases a person or corporation may be held 
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liable upon a forged or stolen certificate or other instrument where such 
instrument is actually authenticated and delivered by a person clothed 
with authority to issue or deliver such instruments and to make rep- 
resentations as to their authenticity. Fifth Avenue Bank of New York 
v. Forty-Second St. & G. St. Ferry R. Co., 187 N. Y. 231, 33 N. E. 378, 
19 L. R. A. 331, 33 Am. St. Rep. 712; Jarvis v. Manhattan Beach Co., 
148 N. Y. 652, 43 N. E. 68, 31 L. R. A. 776, 51 Am. St. Rep. 727. The 
plaintiff relies upon those cases as authority for the sufficiency of the 
allegations in his third cause of action. In those cases liability has not 
been predicated upon negligence in failing to safeguard others from the 
hazard of a crime but upon the responsibility of a principal for the act 
of his agent acting within the scope of his actual or apparent authority. 
There action is upon the instrument itself. 

The second cause of action pleaded in the complaint seeks recovery 
on the instrument itself on such grounds. That cause of action has not 
been attacked, and we do not consider its sufficiency or scope. If any 
negligence on the part of the defendant has so clothed others with 
apparent authority to act for it that the defendant is estopped from 
denying their authority (see Gutfreund v. East River Nat. Bank, 251 
N. Y. 58, 167 N. E. 171, 64 A. L. R. 1103), proof of such facts may be 







































8 given under that cause of action, and consideration of its effect must 
a await the trial. 
+; The order should be reversed, with costs in all courts, and the motion 


‘¢ to strike out the third cause of action granted. The certified question 
should be answered in the negative. 


CHECK CANNOT BE STOPPED AFTER DRAFT 
ISSUED IN PAYMENT 


First National Bank of Portage v. Wisconsin National Bank of Water- 
town, Supreme Court of Wisconsin, 246 N. W. Rep. 593 


_-oe 





Where the holder of a check sends it to the drawee and the latter 
stamps it paid and issues a draft in payment it is too late for the 
drawer of the check to stop payment. The check has, in effect, been 
paid or accepted and the bank is liable to the holder for the amount. 





Action by First National Bank of Portage, plaintiff, commenced on 
the 3lst day of March, 1931, against the Wisconsin National Bank of 
Watertown, defendant. From a judgment in favor of the plaintiff and 











NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§188, 216. 
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against the defendant, entered on the 25th day of April,.1932, the de- 
fendant appeals. Affirmed. 

R. W. Lueck, of Watertown, for appellant. 

Bogue & Sanderson and M. L. Meister, all of Portage, for respondent. 


OWEN, J.—On the 20th day of February, 1931, the Watertown 
Mortgage Loan & Investment Company delivered to the American 
Beauty Sales Company its check drawn on the Wisconsin National Bank 
of Watertown for $4,261.75. On Saturday, the 21st day of February, 
1932, the American Beauty Sales Company deposited said check to its 
account in the First National Bank of Portage, expressing its inten- 
tion to the latter bank to immediately draw against the account so de- 
posited. Before giving the sales company credit for the amount of the 
check so that it might draw against it, it telephoned to the Watertown 
bank to ascertain if the check was good. The Watertown bank re- 
sponded that the drawer of the check then had sufficient credit in the 
bank to cover the amount thereof, whereupon the Portage bank gave 
the sales company credit for the amount of the check. The check was 
immediately forwarded to the Watertown bank. The following day was 
Sunday, the 22d of February, and the Monday following was generally 
observed as a legal holiday, which was especially true of the plaintiff 
and defendant banks. The Watertown bank, therefore, did not receive 
the check until Tuesday, the 24th day of February. It received the 
check on the morning of the 24th in due course of mail. It was handled 
within the bank according to the custom of the bank, resulting in its 
being stamped paid, and the amount thereof charged against the account 
of the drawer, Watertown Mortgage Loan & Investment Company. _ 

In its letter transmitting the check, the plaintiff bank requested the 
defendant bank to remit the proceeds of the check to the First Wisconsin 
National Bank for the credit of the plaintiff bank. 

On February 24th, after said check had been stamped paid and the 
amount thereof charged against the account of the drawer, the defend- 
ant bank wrote the plaintiff bank that it had that day sent to the First 
Wisconsin National Bank of Milwaukee, Wis., ‘‘for your credit as per 
your instructions, draft for the amount of the check.’’ 

It appears that on February 25th the drawer of the check assumed 
to stop payment thereof by notifying the Watertown bank not to honor 
the same. This was after the same had been paid, as aforesaid. On 
February 26th defendant wrote plaintiff stating that defendant had 
stopped payment on the draft sent by it to the First Wisconsin National 
Bank of Milwaukee which it had remitted as payment of the check, that 
it was holding the check, and that it would return it to the Portage bank 
or hold it until things were straightened out. The Watertown bank 
stopped payment on its draft sent to the First Wisconsin National Bank, 
and plaintiff brought this action to recover the amount of the check. 
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The trial court rendered judgment in favor of the plaintiff, and the de- 
fendant brings this appeal. 

The manner in which the Watertown bank handled the check upon 
its receipt amounted to an acceptance or payment of the check, and 
constituted a full consummation of the transaction initiated by the 
drawing of the check. The check had no further vitality except as a 
voucher. The drawer thereof had no further control over the check and 
had no power whatever to stop payment thereof. The Watertown bank 
plainly became the debtor of the Portage bank and assumed liability to 
the latter bank for the amount of the check. Section 116.67, Stats.; 
sec. 116.62, Stats.; Fidelity & Casualty Company v. Planenscheck, 200 
Wis. 304, 227 N. W. 387, 71 A. L. R. 331; Consolidated National Bank 
v. First National Bank, 129 App. Div. 538, 114 N. Y. 8. 308, 310; and 
the numerous authorities collated in the comprehensive brief of re- 
spondent. To use the words of the New York case above cited, the 
legal effect of what the Watertown bank did was just the same ‘‘as 
though a messenger from the plaintiff bank had presented the check at 
the teller’s window of the defendant bank and received therefor the 
eurrency.’’ 

Judgment affirmed. 


BROKERS LIABLE IN TAKING CHECKS BEAR- 
ING FRAUDULENT COUNTERSIGNATURES 


U. S. Fidelity & Guaranty Co. v. Barry, New York Supreme Court, 
Appellate Division, 260 N. Y. Supp. 76 


The assistant secretary of a corporation drew checks in the com- 
pany’s name payable to a brokerage firm. He obtained the counter- 
signature of a fellow officer on each check by falsely stating that they 
were to be used to pay for securities purchased by the company from 
the brokerage firm. He then delivered the checks to the brokers to 
protect his personal account with them. It was held that the brokers 
were liable for the amount, $14,415, with interest. They knew from 
the form of the checks that they were accepting funds belonging to 
the corporation by which the assistant secretary was employed to 
cover his personal indebtedness to them. 

The case involves the same principle as those in which an agent 
of a corporation, authorized to indorse in blank checks payable to 
the corporation, but for purposes of deposit only, indorses checks 
and uses them in paying his own debts or deposits them in his per- 
sonal account in a bank. In these cases, the bank or person who 
receives the checks is put upon notice by the form of the checks that 
funds of a corporation are being wrongfully used and must make 
good to the corporation any loss sustained by the corporation. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §571. 
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Action by the United States Fidelity & Guaranty Company against 
James B. Barry and others, copartners. From a judgment for defend- 
ants entered on a verdict directed by the court after a trial at Trial 
Term without a jury, plaintiff appeals. Reversed and rendered. 

William J. McArthur, of New York City, for appellant. 

Bouvier & Beale, of New York City (B. F. Norris, of New York 
City, of counsel and Frank R. Pitt, of New York City, on the brief), 
for respondents. 


SHERMAN, J.—The Broadway Capital Corporation (plaintiff’s as- 
signor) was a depositor in the Manufacturers Trust Company, and its 
checks, when signed by Edward A. Blake, its assistant secretary, and 
also by either its secretary or its assistant treasurer, were entitled to 
payment. Blake had opened and was carrying a speculative trading 
account with defendants, a firm of stock brokers. On two occasions, 
when it became necessary or expedient for him to put the defendants 
in further funds so as to protect his personal account, Blake delivered 
to them a check drawn upon the bank account of the Broadway Capital 
Corporation, payable to defendants. The first of these checks bore the 
signature of Blake and the countersignature of the secretary, and the 
second check bore in addition to Blake’s signature that of Hamilton, 
the assistant treasurer of the depositor corporation. 

The method by which Blake was able to obtain the necessary co- 
signatures appears to have been simple. He filled out the checks and 
represented to his fellow officers that the Broadway Capital Corpora- 
tion had purchased certain securities through defendants for its cus- 
tomers and made out and presented what purported to be purchase slips 
covering the transactions. As a matter of fact, these purchase slips 
were wholly fictitious for no order for the purchase of the securities 
thereon appearing had been received from any customer and no such 
transactions were made. In reliance upon the truth of Blake’s repre- 
sentations, these checks were countersigned by his co-partner and de- 
livered to him. Thereupon he turned the checks over to defendants, 
who received them and applied them in reduction of Blake’s personal 
indebtedness. Blake then destroyed the purchase slips, but a later audit 
revealed the misappropriations. 

The Broadway Capital Corporation had no account with defendants. 
It owed defendants nothing. They knew or should have known, when 
they accepted these checks, that they were taking funds of Blake’s em- 
ployer to make good Blake’s personal losses. They were put upon 
notice, and, if they had communicated with Blake’s cosigners, would 
have learned the truth. They chose not to take that course, but ac- 
cepted and eashed the checks. They were clearly guilty of conversion 
of the corporation’s funds and must be held liable in the amount by 
which they benefited. Rochester & Charlotte Turnpike Road Co. v. 
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Paviour, 164 N. Y. 281, 58 N. E. 114, 52 L. R. A. 790; Heig v. Caspary, 
191 App. Div. 560, 181 N. Y. S. 633. 

The judgment below in defendants’ favor must be reversed with 
costs, and judgment rendered against defendants and in favor of the 
plaintiff for $14,415 with interest on $10,950 from the 10th day of Sep- 
tember, 1929, and on $3,465 from the 27th day of May, 1930, with costs. 

Judgment reversed with costs, and judgment directed in favor of 
plaintiff against defendants for $14,415 with interest on $10,950 from 
the 10th day of September, 1929, and on $3,465 from the 27th day of 
May, 1930, with costs. Settle order on notice. 


DETACHMENT OF NOTE FROM CONTRACT AN 
ALTERATION 


Whaley Bros. v. Stevens, Supreme Court of Appeals of Virginia, 
165 S. E. Rep. 645 


Where a note and sales contract are printed on a single sheet of 
paper, separated from each other by a perforated line, the detach- 
ment of the note from the contract constitutes a material alteration. 

One who purchases such notes with knowledge that they have 
been detached from sales contracts is not a holder in due course. 
The notes are open to defenses in an action by him against the 
maker, 


Action by notice of motion by F. L. Stevens against E. T. Whaley 
and J. W. Whaley, partners, trading as Whaley Brothers. Judgment 
for plaintiff, and defendants bring error. Judgment reversed and case 
dismissed. 

T. W. Messick, of Roanoke, for plaintiffs in error. 


HOLT, J.—This is a notice of motion brought by F. L. Stevens, 
hereinafter called plaintiff, against E. T. Whaley and J. W. Whaley, 
partners trading as Whaley Brothers, who will, for convenience, be 
designated as defendants. 

Plaintiff sought to recover $480, evidenced by six negotiable notes, 
all of date August 21, 1927. He claims to be ‘‘a holder in due course.’’ 
The defendants charge that he is not such a holder, and that they were 
procured by fraud. There was a verdict for them. It was set aside by 
the trial court, which entered judgment for the plaintiff in the amount 
claimed. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §71. 
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O. N. Allen, a salesman for the Brenard Manufacturing Company, 
of Iowa City, Iowa, called on the defendants at their place of business 
in Roanoke, and after some negotiations sold to them six radio receiving 
sets. The contract of sale bears date August 21, 1927. It was sent on 
by this salesman to his company and accepted. To it were attached 
the notes in judgment, separated, however, from the main body of the 
contract by perforated lines. These notes were detached before matu- 
rity and sold to the plaintiff together with a large number of other notes 
at a discount of about 12 per cent. 

This stipulation appears in the record: ‘‘It is stipulated and agreed 
between counsel that the size of type in the contract between the Bre- 
nard Manufacturing Company and Whaley Brothers is smaller than 
that size required by section 5562a of the Code of Virginia.’’ 

From the provisions of this statute it follows that the vending com- 
pany is bound by verbal agreements or modifications of the written 
contract made by its agent or salesman. It does contain this stipula- 
tion: ‘‘If my (Whaley Bros.) sales under this agreement do not amount 
to $480.00 you agree to either pay me the difference in cash or repur- 
chase the goods purchased hereunder if returned to you in good order 
and you are to send your bond in the sum of $480.00 to protect me in 
the conditions of this agreement.’’ 

Allen, the agent, told the defendants that they would merely have 
to remit to his company as sales were made, and that if these sales were 
not made within six months the radio sets might be returned to his 
company, which would pay all charges including those for freight and 
transfers, thus in effect telling them that they would be required to pay 
nothing but merely to remit as collections were made. 

Within a short time thereafter and when the first of the notes be- 
came due, it was sent to Roanoke for collection. Payment was refused 
by defendants, who wrote to the manufacturing company on August 23, 
1927, setting forth their reasons for refusal and restating the agreement 
made with them by its agent. 

Plaintiff claims, as we have seen, to be a purchaser for value without 
notice. He is a lawyer and note broker in Iowa City, whose business, 
in part, was the purchase of these sales notes from this manufacturing 
company. He knew that those in judgment had been detached from 
the contract, and while he never saw the particular contract of which 
they were a part, he had seen others of like character and was cognizant 
of their provisions. 

At the time of his purchase the manufacturing company told him 
that if there was any difficulty in collecting these notes it would bear 
all attendant expenses. They were to be turned over to a Mr. Kender- 
dine, the company’s attorney, regularly retained by it. This was stipu- 
lated for in his contract of employment with the manufacturing com- 
pany. 
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The plaintiff appears to be a litigant of considerable experience. He 
lost the ease of Stevens v. Pearson, 138 Minn. 72, 163 N. W. 769, 770, 
in which the facts parallel those under review. The court there held 
that the value of the note was enhanced by its detachment from the 
contract. That is to say, the detachment itself was in the nature of an 
alteration, and in the course of its opinion said: ‘‘ Plaintiff was a lawyer 
of many years’ experience. He had taken thousands of dollars worth 
of these notes before. He knew they were detached from contracts. 
The taking of these notes was regular business ‘with him, and as they 
were collected, the proceeds were deposited in a special fund and this 
fund he used to take over more notes. He left the notes in the hands 
of the company’s attorney for collection. There had been a consider- 
able number of suits. The company paid all expense of collection and 
of the litigation incident to it.”’ 

This same plaintiff again appears as an unsuccessful litigant in 
Stevens v. Venema, 202 Mich. 232, 168 N. W. 531, 533, L. R. A. 1918F, 
page 1145. Here again the facts in their essentials are like ours. That 
court said: ‘‘The procuring of defendant’s signature to a promissory 
note made a part of an elaborate and ingeniously enticing so-called 
‘order’ for merchandise, prepared on a printed form so as to be signed 
in several places, was presumptively deceptive and fraudulent, and 
when so shown shifts the burden of proof to the party claiming under 
it chargeable with notice. The ‘natural inference to be drawn from in- 
corporating a detachable promissory note in such an instrument in a 
transaction of this nature is a purpose to deceive.’’ 

And further: ‘‘To sustain the validity of this detached note, de- 
pendence is placed upon the provision in the order ‘that the company 
is authorized to detach the same when this order is approved and 
shipped.’ This sentence appears in the order just above the perfora- 
tion for detaching the note and below the signature in the order. Such 
expedient only emphasizes the sinister purpose of the combination.’’ 

The detachment of a negotiable note from a memorandum qualifying 
its terms is of itself a material alteration. Scofield v. Ford, 56 Iowa, 
370, 9 N. W. 309. 

One who closes his eyes for fear of seeing may be ignorant, but he 
is not innocent. This rule is well stated in Knowlton v. Schultz, 6 
N. D. 417, 71 N. W. 550, 552: ‘‘It may be true in this case that the 
plaintiff bought before maturity, for value, and without notice of any 
defense; and yet he may not be a purchaser in good faith. He may, 
when he bought, have had knowledge of facts which excited in his mind 
such suspicions as to the paper that he feared to make an investigation, 
lest it would disclose a defense, and therefore he carefully shut his 
eyes, and bought in the dark. In such a case he would not be a pur- 
chaser in good faith.’’ 

Stevens is no stranger. He was the plaintiff in Stevens v. Clintwood 
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Drug Co., 155 Va. 353, 154 S. E. 515, 518, and the holder of certain 
negotiable notes purchased from this same manufacturing company. He 
again failed. Mr. Justice Campbell, speaking for the court, said: 







‘‘Notwithstanding the provision, ‘notes to be detached by the Bre- 
nard Manufacturing Company,’ printed, not in the body of the contract, 
but upon the side thereof, our view is that the notes and contract con- 
stituted but one instrument and imposed upon the purchaser of the 
notes, possessed of the general knowledge of such contract of sale, the 
duty of investigation. In the contract appears the provision: 

‘* ‘Tf my sales under this agreement do not amount to $288.33 you 
agree to either pay me the difference in cash or re-purchase the goods 
purchased hereunder if returned to you in good order and you are to 
send your Bond in the sum of $288.33 to protect me in the condition of 
this agreement.’ 

‘‘Had the investigation been made, that provision would have put 
the proposed purchaser on notice that the contract was a conditional 
one, and thus forewarned, he could assume no higher position than the 
company could assume.’’ 


















That ends this case. 
Stevens is not merely charged with knowledge. He actually knew 
of the provisions of the contract to which his notes were attached. They 
bind him as they bound the vendor. 

This court recently had occasion to deny to him a writ of error in 
the case of Stevens v. Lipscomb. In that case this very contract came 
under review. 

For reasons stated the judgment must be reversed and the case 
dismissed. 
Reversed. 
















STOCKHOLDER OF FAILED BANK LIABLE TO 
ASSESSMENT 








Commissioner of Banks of North Carolina v. Carrier, Supreme Court of 
North Carolina, 165 S. E. Rep. 678 









One who purchases stock in a bank and receives dividends upon 
it for more than two years and until the failure of the bank will 
not then be allowed to have the purchase canceled and so escape 
statutory assessment on the ground that it was induced by fraud 
on the part of officers of the bank. 











Action by the Commissioner of Banks of North Carolina against 
N. B. C. Carrier. From an adverse judgment, defendant appeals. 
Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1350. 
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Ralph H. Ramsey, Jr., of Brevard, for appellant. 
Pat Kimzey, of Brevard, and J. Will Pless, Jr., of Marion, for ap- 
pellee. 


PER CURIAM.—On July 17, 1928, the defendant purchased 100 
shares of the capital stock of the Brevard Banking Company, which 
closed its doors on December 15, 1930, and is now in process of liquida- 
tion. Pub. Laws 1931, cc. 248, 385. On May 20, 1931, the commis- 
sioner of banks levied an assessment against the defendant equal to her 
stock liability. N. C. Code 1931, § 218 (c), subsec. 138. The defendant 
appealed, alleging that the purchase of her stock had been induced by 
the fraud of certain officers of the bank. Upon the pleadings and the 
facts the trial judge affirmed the levy of the assessment and dismissed 
the appeal. The judgment of the superior court sustaining the levy 
should be affirmed upon the principle stated in Corporation Commis- 
sion v. McLean, 202 N. C. 77, 161 S. E. 854, and the cases therein 
cited. Whether the defendant may maintain an action for fraud 
against the officers of the bank we are not called upon to decide; but 
after receiving semiannual dividends for 1929 and 1930 and exercising 
the privileges and accepting the profits of a stockholder, she is not en- 
titled to have her purchase of stock canceled to the detriment of the 
depositors and creditors of the bank. 

We have held that actions such as this must be prosecuted in the 
individual name of the commissioner of banks and not under his official 
title. Commissioner of Banks v. Harvey, 202 N. C. 380, 162 S. E. 894; 
Commissioner of Banks v. Johnson, 202 N. C. 387, 162 S. E. 895; Com- 
missioner of Banks v. Mills, 202 N. C. 509, 163 S. E. 598. This is a 
defect which may be cured by amendment. 

Judgment affirmed. 


BANK NOT LIABLE IN PAYING CHECK ON 
UNAUTHORIZED INDORSEMENT 


Dakota Radio Apparatus Co. v. First National Bank of Rapid City, 
Supreme Court of South Dakota, 244 N. W. Rep. 351 





A drawee bank, which pays a check on the unauthorized indorse- 
ment of the payee’s name, is not liable to the payee. 

There are decisions which hold the bank liable in such cireum- 
stances, but the better rule seems to be that there is no such liability. 
The drawee bank is responsible ¢o its depositor, the drawer, and the 
payee’s claim is against the drawer, his debtor. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §527. 
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Action by the Dakota Radio Apparatus Company against the First 
National Bank of Rapid City. From the judgment for plaintiff, de- 
fendant appeals. Reversed, with directions. 

Denu & Philip, of Rapid City, for appellant. 

Banks & Rudesill, of Rapid City, for respondent. 


ROBERTS, J.—The Sweeney Hardware Company of Rapid City, 
S. D., issued its check upon the defendant bank, payable to the order of 
the Dakota Radio Apparatus Company. It was delivered to C. F. 
Krieger, plaintiff’s salesman. The check was indorsed by Krieger, pre- 
sented by him to the Pennington County Bank of Rapid City, 8S. D., 
cashed, transmitted for clearance by that bank in the regular course of 
business to the defendant bank on which it was drawn, and charged to 
the account of the drawer. 

Plaintiff in its complaint alleges that the check was indorsed and 
presented for payment by Krieger, who was not at any time authorized 
by the plaintiff to indorse checks, and that the money received upon the 
check was appropriated by him to his own use. The execution of the 
check and its delivery to Krieger are admitted by the answer, and the 
undisputed evidence is that Krieger was a salesman employed by the 
plaintiff company, and that the indorsement on the back of the check 
was in the handwriting of Krieger. No evidence was offered by the 
defendant. Plaintiff moved for a directed verdict, and a like motion 
was made by the defendant. The court dismissed the jury, and made 
and entered findings and conclusions for the plaintiff, and rendered 
judgment thereon. 

Thereafter the court on its own motion entered an order opening 
the case for the reception of further testimony and for trial before the 
court without a jury. The court recites in its order that the plaintiff 
offered proof tending to establish the fact that Krieger, who, under the 
undisputed testimony, had received from the defendant the proceeds of 
the check referred to in plaintiff’s complaint, had failed to pay over 
such proceeds to the plaintiff company, and that the court sustained the 
objection of the defendant to the testimony so offered, and in so doing 
expressed the opinion that the burden of proof to establish the fact that 
the proceeds of the said check were never accounted for to the plaintiff, 
and the further fact that Krieger had no authority to cash or indorse 
the check rested upon the defendant and not upon the plaintiff. The 
court gave for its reason for entry of the order permitting submission 
of further testimony that its ruling on burden of proof was erroneous: 

The form of the complaint is for the recovery of damages for con- 
version of a check. Plaintiff states in its brief that the allegations of 
the complaint with respect to the misappropriation of the amount of the 
check by Krieger are surplusage, and insists on this appeal that the 
payment of the check shows acceptance by the defendant bank and that 
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the acceptance of the check creates a liability of the bank to plaintiff 
payee. 

Section 1887, Rev. Code 1919, provides that the provisions of the 
Negotiable Instruments Act applicable to bills of exchange shall apply 
to checks. Section 1835, Rev. Code 1919, requires the acceptance of a 
bill to be in writing signed by the drawee. Section 1891, Rev. Code 
1919, reads as follows: ‘‘Check Not an Assignment. A check of itself 
does not operate as an assignment of any part of the funds to the credit 
of the drawer with the bank, and the bank is not liable to the holder, 
unless and until it accepts or certifies the check.’’ 

A check does not operate as an assignment pro tanto of the funds 
on deposit to the credit of the drawer, and the drawee bank is not liable 
to the holder, unless and until the bank accepts the check in writing. 
The doctrine of equitable assignment, which is not here involved, has 
been recognized as an exception to the rule. Boyle v. Vivian State 
Bank, 55 S. D. 441, 442, 226 N. W. 579. 

The bank to which the check was first presented, the Pennington 
County Bank, cashed, indorsed, and transmitted the check to the de- 
fendant bank. The latter stamped it ‘‘Paid,’’ and made no other nota- 
tion thereon except the date. The precise question has not been before 
this court, but in other jurisdictions, where the provisions of the Uni- 
form Negotiable Instruments Act have been construed, the great weight 
of authority is to the effect that the payment of a check upon a forged 
or unauthorized indorsement and the stamping of it ‘‘paid’’ does not 
constitute an acceptance. State Bank v. Mid-City Trust & Sav. Bank, 
295 Ill. 599, 129 N. E. 498, 12 A. L. R. 989; Anderson v. Nat. Bank of 
Tacoma, 146 Wash. 520, 264 P. 8; Bal. & Ohio Ry. Co. v. First Nat. 
Bank, 102 Va. 753, 47 S. E. 837; Gasper v. Security State Bank, 109 
Neb. 495, 191 N. W. 654; Fed. Land Bank v. Collins, 156 Miss. 893, 127 
So. 570, 69 A. L. R. 1068; Annotations, 14 A. L. R. 764, and 69 A. L. 
R. 1076. 

First National Bank of Pukwana v. Brule National Bank of Cham- 
berlain, 38 S. D. 396, 161 N. W. 616, 12 A. L. R. 1079; Id., 41 S. D. 87, 
88, 168 N. W. 1054, was not an action on a check by the payee. The 
facts presented in that case were that the name of the drawer was 
forged ; that the check was cashed by defendant bank, and transmitted 
to the plaintiff bank upon which the check was drawn. The plaintiff 
bank, having reimbursed its depositor for the amount of the check, in- 
stituted action against the defendant bank, and the principal question 
involved was the right of a drawee to recover money from a bank which 
cashed a check upon the forged signature of the drawer. 

Counsel for the respondent cites Turner v. Hot Springs National 
Bank, 18 8S. D. 498, 101 N. W. 348, 112 Am. St. Rep. 804, 5 Ann. Cas. 
937, in support of the contention that a check operates as an assignment 
pro tanto of the funds on deposit to the credit of the depositor. This 
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decision was rendered in 1904, prior to the enactment of the Negotiable 
Instruments Law in this state, and is not now the law. 

We conclude, therefore, that the charging of the check to the drawer 
under the facts appearing of record was not the equivalent to the ac- 
ceptance of a check in writing, and that an action could not be main- 
tained by the payee on the check against the defendant bank. Respond- 
ent submits that its ‘‘case consisted in the ownership of a check which 
was accepted by the bank.’’ Since acceptance was an essential element 
of the cause of action, and there was no evidence of an acceptance, no 
liability against defendant was established. Disposition of this ques- 
tion presented on defendant’s motion for directed verdict renders in- 
quiry into other phases of the appeal immaterial. 

The judgment appealed from is reversed, with directions to dismiss 
the complaint. 



















ALTERED STOCK CERTIFICATE PLEDGED AS 
COLLATERAL 






Scruggs, Vandervoort & Barney Bank v. International Shoe Co., St. 
Louis, Mo., Court of Appeals, 52 S. W. Rep. (2d) 1027 












Where a stock certificate, bearing on its face and back when 
issued a stamped indorsement to the effect that, upon certain con- 
ditions, the corporation should have the right to repurchase the 
stock, is pledged with a bank as collateral after the stamped indorse- 
ment has been erased, the bank will have no rights against the cor- 
poration in the event of the latter’s refusal to transfer the certificate 
to the bank except subject to the conditions specified. 

On December 1, 1927, the defendant company sold 40 shares of its 
stock to an employee at a reduced price with an option to repurchase 
the stock upon certain conditions at the same price prior to January 
1, 1932. This option was stamped on the face and back of the stock 
certificate in the following form: ‘‘Upon the happening of certain 
conditions prior to January 1, 1932, F. A. Sudholt, Trustee, has an 
option to repurchase this stock, and this certificate is issued subject 
to said option.’’ 

The option contract provided that the option could be exercised 
if the employee left the defendant company’s employ or made an 
effort to sell the stock prior to January 1. On December 20, 1928, 
the employee pledged his certificate with the plaintiff bank as col- 
lateral for a loan. At the time of the pledge the stamped indorse- 
ments on the certificate had been erased by some one whose identity 
does not appear. When the loan matured and was not paid, the stock 
was sold and bought in by the plaintiff. The plaintiff requested the 
defendant to transfer the stock to the plaintiff on its books. This 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1190. 
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the defendant refused to do but tendered to the plaintiff the amount 
paid by the employee for the stock, the amount being about one-half 
of the market value of the stock. The plaintiff refused to accept the 
amount offered and brought this action to recover damages for the 
conversion of the stock. As stated, it was held that the plaintiff 
could not recover. 


Action by the Seruggs, Vandervoort & Barney Bank, a corporation, 
against the International Shoe Co. From a judgment for defendent, 
plaintiff appeals. Affirmed. 

Vernon L. Turner and Suelthaus & Krueger, all of St. Louis, for 
appellant. 

Thompson, Mitchell, Thompson & Young, Richmond C. Coburn, and 
Richard O. Rumer, all of St. Louis, for respondent. 


SUTTON, C.—This is an action to recover damages for the con- 
version of forty shares of the common stock of the defendant company, 
represented by a certificate issued by defendant to Earsel W. Pollard, 
and indorsed by Pollard to plaintiff as collateral security for a promis- 
sory note in the sum of $2,610, made by Pollard to the plaintiff bank. 
The cause was tried to a jury. There was a verdict for defendant, and 
judgment was given accordingly. Plaintiff appeals. 

The certificate for the forty shares of stock was issued by defendant 
to Pollard on December 1, 1927. Pollard was an employee of defendant, 
and the stock, on this account, was sold to him at a reduced price, with 
an option, to be asserted at any time prior to January 1, 1932, to re- 
purchase the stock at $1,350, which was the price paid for the stock by 
Pollard. Other employees had the privilege of purchasing the stock of 
defendant on similar terms, and many of them did so, and received 
certificates therefor. The option contracts were in writing, and, when 
certificates were issued for stocks sold to employees, the defendant 
caused to be stamped, both on the face and back of each certificate, the 
following indorsement : ‘‘ Upon the happening of certain conditions prior 
to January 1, 1932, F. A. Sudholt, Trustee, has an option to repurchase 
this stock, and this certificate is issued subject to said option.’’ 

The defendant’s evidence shows that this indorsement was stamped 
on both the face and back of the Pollard certificate at the time of its 
issuance. The option contract provided that the option could be ex- 
ercised only if, for any cause, other than death, the employee’s connec- 
tion with defendant company should be severed prior to January 1, 
1932, or an effort be made to sell the stock within that time. Pollard 
pledged his stock certificate to the plaintiff bank on December 20, 1928, 
to secure his note im the sum of $2,610, issued to the bank on that date, 
for a loan received by him from the bank. The evidence shows that 
Pollard severed his connection with the defendant company on Janu- 
ary 4, 1929, and was not thereafter connected with the company. 
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Horace D. Pyle, assistant cashier of the plaintiff bank, testified that 
he made the loan of $2,610 to Pollard and took the note therefor from 
Pollard and received from him the certificate of stock pledged to secure 
the note; that at the time he received the certificate he examined it 
carefully ; that he saw nothing out of the ordinary when he examined 
it; that he looked at both sides of the certificate ; that he did not see any 
stamp on the certificate at the time; that he first found out about de- 
fendant’s option to repurchase the note after the Pollard note became 
due; that he first discovered the words stamped on the certificate after 
the note was past due; that defendant demanded the stock back on the 
basis that Pollard did not own it outright unless he continued to be 
employed a certain length of time, and that at that time he discovered 
the defendant’s option; that prior to the time the note came into de- 
fault he had no knowledge of any agreement between Pollard and the 
defendant company that would give the defendant company any right 
to repurchase the stock. 

When the Pollard note came into default, the stock was sold under 
the powers given in the contract under which it was pledged to plain- 
tiff bank, and was bought in by the bank for $1,300. 

It was stipulated at the trial that plaintiff made demand on de- 
fendant on March 19, 1929, for the transfer to it on the books of the 
defendant of the Pollard certificate of stock, which transfer the de- 
fendant refused to make, and that at the same time defendant tendered 
to plaintiff the sum paid to defendant by Pollard for the stock, being 
the amount required to be paid for the repurchase of the stock under 
the option contract, which tender plaintiff refused, and that the tender 
had been kept good, and that deposit of the amount in court was waived. 
It was also stipulated that on May 19, 1929, the fair and reasonable mar- 
ket value of the stock was $2,740. 

Ralph C. Becker, an expert on handwriting, alterations and erasures, 
testified, for defendant, that he had examined the Pollard certificate, 
and that the examination showed that the option stamps on the face and 
back of the certificate had been erased. 

Pollard testified that he did not erase, mar, deface, or do anything 
to change the appearance of the certificate ; that it had the same appear- 
ance at the time of the trial as it had when he turned it over to the bank. 

Plaintiff assigns error for the giving of defendant’s instruction 
No. 4, advising the jury that, if they found from the evidence that the 
option stamps were on the certificate when issued, and sufficiently legible 
as to be read by a person exercising ordinary care in examining the 
certificate, and that before the certificate was pledged to plaintiff some 
person, unauthorized by the defendant and without defendant’s knowl- 
edge, erased the option stamps from the certificate, then they should find 
for the defendant. Plaintiff says that the option stamps on the face 
and back of the certificate are no part of the certificate, but are collateral 
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thereto, and should be regarded as mere memoranda, and that their 
erasure from the certificate was not a material alteration of the cer- 
tificate. We are unable to accept this view. The rule relied on by 
plaintiff is that, if what is written upon or attached to an instrument is 
altogether collateral to the body thereof, and does not restrict or alter 
its operation, it will be considered as a mere memorandum and without 
effect, and in such case the tearing off or erasure of such matter is not 
a material alteration. 2 C. J. 1211; Highland Investment Co. v. Kansas 
City Computing Scales Co., 277 Mo. 365, 209 S. W. 895, loc. cit. 898. 
In the present case it is evident that the option stamps both on the face 
and back of the certificate brought the option contract into the cer- 
tificate, and made it a part thereof, as much so as if the option contract 
had been written into the body of the certificate. This was the manifest 
purpose of the stamps. They expressly stated that the certificate was 
issued subject to the option. It is clear that the option was not alto- 
gether collateral to the body of the certificate, but was evidently in- 
tended to, and did, restrict and alter its operation. It is not questioned 
that such restriction on the operation of the certificate is valid and 
enforceable. The plaintiff bank, in taking the certificate after an un- 
authorized erasure of the option stamps, took only such rights as Pollard 
had under the certificate as originally issued. In other words, plaintiff 
took the certificate subject to defendant’s rights under the option 
contract. 

Plantiff complains of the instruction further on the ground that it 
does not require a finding that there was an exercise of the option 
within a reasonable time. This complaint is without merit. There was 
no question made at the trial with respect to the exercise of the option. 
The fact was not disputed. The case was tried by both parties on the 
theory that a proper and sufficient exercise of the option had been made. 
Plaintiff’s own instructions were drawn on that theory. 

Plaintiff further complains of the instruction because the meaning 
of it is that, if there had been any erasure of the stamps, the certificate 
is thereby voided, and that, if the judgment is allowed to stand, the 
certificate is void as between the parties, and the judgment is res 
adjudicata of that issue, so that plaintiff would not be entitled to recover 
from defendant anything on the certificate, not even the amount of 
$1,350 admitted to be due and tendered to the plaintiff. We see nothing 
in the instruction to justify this view. 

The instruction was not erroneous, but properly declared the law. 

Plaintiff complains that defendant’s instruction No. 3 is erroneous, 
because it required plaintiff to exercise reasonable care to discover the 
option. We do not regard the instruction as harmful or misleading in 
view of the other instructions given. It does not direct a verdict. All 
of the instructions directing a verdict, given on behalf of both plaintiff 
and defendant, required a finding that the plaintiff exercised reasonable 
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care only in the examination of the stock certificate to discover the 
option. We think the jury reading the instruction together, in the 
light of the facts and circumstances of this case, were not misled. They 
must have readily referred the general language of the instruction 
complained of to the more specific language of the instruction directing 
a verdict, with respect to the care required to be exercised by plaintiff 
to discover the option. 

We need not discuss other assignments, since they are necessarily 
ruled against plaintiff by what has already been said. 

The commissioner recommends that the judgment of the circuit 
court be affirmed. 


RECOVERY OF TAX ON BANK STOCK PAID 
UNDER PROTEST 


Gramatan National Bank v. County of Westchester, New York Supreme 
Court, Westchester County, 262 N. Y. Supp. 3 


Taxes on the stock of a national bank, paid under protest, pur- 
suant to a statute, which discriminates between national bank stock- 
holders and competing moneyed capital and which has been declared 
unconstitutional by the Supreme Court of the United States, may be 
recovered back. 


Action by the Gramatan National Bank & Trust Company of Bronx- 
ville against the County of Westchester and others to recover tax on 
bank stock paid under protest. On plaintiff’s motion for summary 
judgment. Motion granted. 

William L. Rumsey, of White Plains, for plaintiff. 

William A. Davidson, Co. Atty., of White Plains, and William E. 
Olsen, of New York City, for defendant Town of Eastchester. 

McLaughlin & Stickles, of New York City, for defendant Union Free 
School Dist. No. 3. 

Clark, Jaeger, Dart & King, of White Plains, amicus curiae. 


WITSCHIEF, J.—The plaintiff seeks a summary judgment under 
rule 113 of the Rules of Civil Practice. The affidavits in support of the 
motion barely meet the requirements of rule 113, but the motion will, 
nevertheless, be considered upon the merits. 

On March 6, 1926, the plaintiff paid to the treasurer of Westchester 
County $1,809.57, and on April 4, 1927, paid the same official $2,744.44 





NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition §1418.) 
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in discharge of an assessment levied upon the stock of the plaintiff in 
those years under the provisions of the Tax Law as then in force. 

The county treasurer of Westchester County retained 1 per cent. of 
the taxes collected, and distributed the balance between the town of 
Eastchester, the village of Bronxville and Union free school district 
No. 3, town of Eastchester. 

Both payments were under protest, and this action is brought to 
recover the amounts so paid. 

The Circuit Court of Appeals in Public National Bank of New York 
v. Keating, 47 F. (2d) 561, 81 A. L. R. 497, held that the provisions of 
the Tax Law of this state, as amended by chapter 897 of the Laws of 
1923, as construed by the New York Court of Appeals in People ex rel. 
Pratt v. Goldfogle, 242 N. Y. 277, 151 N. E. 452, discriminated against 
national bank shareholders, and violated section 5219 of the United 
States Revised Statutes, as amended (12 USCA § 548) ; hence are void. 

It cannot alter the legal effect of that decision that in a particular 
tax district there may happen to be no other moneyed capital employed 
in competition with the business of national banks. 

The act cannot be valid in one tax district, and void in another. 

The amendment of 1923, as construed by the Court of Appeals in 
the Pratt Case, discriminates between the stockholders of national banks 
and certain forms of moneyed capital which the United States Supreme 
Court has held to be employed in competition with the business of na- 
tional banks. First Nat. Bank of Hartford, Wis., v. City of Hartford, 
273 U.S. 548, 47 S. Ct. 462, 71 L. Ed. 767, 59 A. L. R. 1. 

The finding of fact in the Public National Bank Case which led to 
the conclusion of law that the act of 1923 was void, was that in 1926 
billions of dollars were employed in the city of New York and else- 
where in the state of New York in substantially the same manner as were 
the funds of national banks, and were used in competition with the 
business of national banks. It was because our Court of Appeals in 
the Pratt Case so construed the act of 1923 as to exclude much of this 
moneyed capital from the tax, that the act was held to be void. 

The learned county attorney argues that it is the failure of the 
taxing officials in a particular tax district which led the United States 
Supreme Court to hold the act: unconstitutional, but that it is not so. 
The taxing officials were bound by the construction which our Court 
of Appeals placed upon the act, and it was that construction which 
made the act unconstitutional. 

It was exactly as though the act itself contained the exemptions 
which the Court of Appeals construed it to contain. 

It was not the faulty method in which the municipal officials operated 
under the act which made it unconstitutional, but the wording of the 
act as construed by the Court of Appeals. 

While the Court of Appeals has held the act valid, the United States 
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Supreme Court has held it void, and that decision must necessarily 
prevail over the decision of the Court of Appeals. 

The act under which the assessments were levied being void, this 
action may properly be maintained. 

The taxes were not paid voluntarily, but under protest, and under 
threat of penalties if not paid. Our Court of Appeals had held the 
act valid, and there appeared to be no alternative but to pay the tax. 

The repeal, effective in 1927 (see Laws 1926, c. 286), did not affect 
the taxes theretofore imposed or the penalties attaching to non-payment 
thereof. 

There appears to be no real defense to this action, and judgment 
will be awarded the plaintiff against each defendant in the amount 
received by it, with one bill of costs. 


BANK LIABLE FOR COUNTY TREASURER’S 
DEFALCATION 


Germantown Nat. Bank v. Employers’ Liability Assur. Corp., New 
York Supreme Court, Appellate Division, Third 
Department, 263 N. Y. Supp. 373 


Where a bank depository of county funds permits the county 
treasurer (also a vice-president of the bank) to withdraw funds from 
the county’s deposit and place them in his personal account in the 
bank and in another bank, and where it appears that the bank 
through its cashier and other officers has knowledge of the fact that 
the funds are being illegally diverted, the bank will be liable for the 
amount misappropriated by the county treasurer. 


Action by the Germantown National Bank and William Edward 
Willett, as receiver of the bank, against the Employers’ Liability As- 
surance Corp., Ltd., of London, England, and another. From a judg- 
ment entered on September 20, 1932, dismissing the plaintiff’s complaint, 
and granting a judgment to the defendant named against the plaintiffs 
for the sum of $26,061.54, the plaintiffs appeal. Affirmed. 

Coffin, Coffin & Inman, of Hudson, for appellants. 

Charles B. Sullivan, of Albany, for respondent Employers’ Liability 
Assur Corp., Ltd., of London, England. 

Frank B. Holsapple, of Hudson, for respondent Columbia County. 

CRAPSER, J.—Clyde H. De Witt was county treasurer of Columbia 
County prior to December 31, 1930. The defendant assurance corpora- 
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tion was surety upon his bond for $125,000 given to the County of 
Columbia to secure the faithful performance of his duties. The plaintiff 
bank of which De Witt was vice-president and director was used by him 
as depository for the county funds. During the years 1928, 1929 and 
1930 De Witt embezzled county funds to the extent of $87,000. The 
county was reimbursed by the surety upon the bond paying to the 
county the sum of $22,805.22 and by the plaintiff bank paying checks 
for legitimate, duly audited claims against the county to the amount of 
$64,195.88, which payments caused an overdraft in the general fund in 
plaintiff bank in the above amount. 

The plaintiff begins this action to recover the amount of the over- 
draft amounting to $64,195.88, and claims it is subrogated to the rights 
of the county under the bond. The defendant surety company inter- 
poses the defense that the plaintiff conspired and participated with the 
county treasurer to divert the $87,000, and sets up a counterclaim that 
the surety is subrogated to the rights of the county to the amount pai 
by it, to wit $22,805.22, for which amount it has recovered judgment 
against the plaintiffs, and from which judgment appeal in this action 
is taken. 

The general rule is that a bank is not responsible for the diversion 
of trust funds by an agent or trustee unless it participates in the di- 
version. ‘‘Its participation in a diversion of them would result from 
either (a) acquiring an advantage or benefit directly through or from 
the diversion, or (b) joining in a diversion, in which it was not in- 
terested, with actual notice or knowledge that the diversion was intended 
or was being executed, and thereby becoming privy to it.’’ Bischoff v. 
Yorkville Bank, 218 N. Y. 106, 112, 112 N. E. 759, 761, L. R. A. 1916F, 
1059; Clarke v. Public National Bank & Trust Co. of New York, 259 
N. Y. 285, 181 N. E. 574. 

Of the $87,000 diverted from the general fund of the county, 
$46,398.01 represented amounts withdrawn from the general fund of 
the county and deposited in De Witt’s personal account in the German- 
town National Bank; $4,000 represented checks on the general fund 
cashed by De Witt at the Germantown National Bank, and $36,601.99 
were items diverted from the county’s general fund account and de- 
posited to De Witt’s personal account in the Hudson River Trust Co. 

The first item of money deposited in the Hudson River Trust Co. to 
De Witt’s personal account was $3,601.99, and was drawn from the 
general fund in the Germantown National Bank by a check signed by 
De Witt as county treasurer, and for which he received a cashier’s check 
of the Germantown National Bank to himself, which he deposited in the 
Hudson River Trust Co. 

There was a large amount of direct and indorsed loans in the plain- 
tiff bank of the Pittsfield Lime & Stone Co. De Witt and other persons 
connected with the plaintiff bank were interested in the Pittsfield Lime & 
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Stone Co. De Witt was a large stockholder in the company, and the 
company was in financial trouble, and many of its notes were overdue. 
The lime company owed the Manufacturer’s Trust Company of New 
York about $60,000 secured by its notes; as collateral for such notes 
were deposited stocks and bonds of the lime company amounting to 
over $250,000 face value. The claim was in the adjustment department 
of the trust company which had been actively endeavoring to liquidate 
payment. The plaintiff bank also held a large amount of notes of the 
lime company which were past due and which were being questioned by 
the bank examiners and on which the Germantown Bank was being 
pressed by the bank examiners. 

On March 1, 1928, De Witt, as vice-president of the Germantown 
National Bank, transferred from the reserve account of said bank in 
the Federal Reserve Bank to the credit of the Manufacturer’s Trust 
Co. $35,000. This was done late in the afternoon by the cashier of the 
plaintiff bank by telephone arranging with the officers of the Federal 
Reserve to admit De Witt. This transfer of credit to the Manufacturer’s 
Trust Co. reduced the legal reserve of the Germantown Bank in the 
Federal Reserve Bank, and De Witt received from the Manufacturer’s 
Trust Co. all the obligations held by it against the lime company, in- 
cluding the bonds pledged as collateral security. 

The Germantown Bank, upon receiving notice from the Federal 
Reserve Bank that $35,000 of its reserve fund had been transferred 
to the Manufacturer’s Trust Co. by De Witt, entered a transfer in its 
books by erediting the Federal Reserve Bank with $35,000 and by debit 
entry in its books ‘‘Account of De Witt’’ $35,000. De Witt later 
pledged the bonds of the lime company secured by him from the Manu- 
facturer’s Trust Co. on this transaction with the Germantown Bank as 
security for the lime company’s obligations in that bank. Later on the 
bank credited upon its cash book ‘‘sundry account, De Witt $35,000.00,’ 
and charged the $35,000 to the general fund account of the county. 

The record contains positive evidence that De Witt, with the knowl- 
edge and consent of some of the Germantown Bank officials, procured 
loans from an Albany bank and the Hudson River Trust Co. with which 
to make good the $35,000 used for the purchase of the bonds of the lime 
company and returned to the general fund through the loans in the 
above banks. 

The chain of circumstances as it appears to me is strongly convincing 
and suggests that some of the officers of the plaintiff bank knew all about 
’ the transactions which were being carried on and knew that county 
moneys were being diverted by De Witt both by deposit in his personal 
account in the Germantown National Bank and by drawing checks 
against the county treasurer’s account to obtain the New York draft 
to open an account in the Hudson River Trust Co. and by taking $35,000 
as vice-president of the bank from the Federal Reserve after hours in 
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connection with the purchase of the bonds of the lime company which 
afterwards found their way into plaintiff bank. 

The officers of the bank knew of the efforts of De Witt to reorganize 
the lime company, and assisted him to some extent in the same. 

The practice of the county treasurer’s office was to use regular 
checks numbered in serial order by which it paid moneys from different 
accounts in payment of duly audited claims against the county. The 
bank continually permitted the withdrawal of moneys on checks dif- 
ferent from the usual checks and checks taken from the counter of 
the bank. 

Some of the diversions were used to make good overdrafts in De 
Witt’s personal account in the Germantown National Bank. 

The record is replete with evidence showing that the plaintiff bank, 
through its cashier, and perhaps through its other officers, knew what 
was being done with the money in the general account, and that it was 
being diverted illegally ; they evidently believed that De Witt was going 
to be able to reorganize the lime company in order to make good the 
shortage in the account, but instead he failed, and the overdraft shortage 
existed at the end of his term. 

The bank acquired an advantage through the diversion by receiving 
the bonds which De Witt, as vice-president of the bank, secured from 
the Manufacturer’s Trust Co. and afterwards deposited as collateral 
security for notes of the lime company in the plaintiff bank and by 
having overdrafts in De Witt’s personal account made good. It had 
actual notice and knowledge that diversions were being made by De Witt 
from the general account to his personal account and for purposes other 
than county purposes and thereby became privy to the diversions. 

‘The judgment should be affirmed, with costs. 

Judgment affirmed, with costs. 


BLISS, J. (concurring in result).—The parties agree that the law 
applicable to this case is laid down in Bischoff v. Yorkville Bank, 218 
N. Y. 106, 112, 112 N. E. 759, 761, L. R. A. 1916F, 1059. In that case 
it is stated that the defendant bank had no right to participate in a 
diversion of trust funds from their proper purposes, and that: ‘‘Its 
participation in a diversion of them would result from either (a) acquir- 
ing an advantage or benefit directly through or from the diversion, or 
(b) joining in a diversion, in which it was not interested, with actual 
notice or knowledge that the diversion was intended or was being 
executed, and thereby becoming privy to it.’’ It is further stated in 
the same opinion: ‘‘ Although the depositor is drawing checks which the 
bank may surmise or suspect are for his personal benefit, it is bound to 
presume, in the absence of adequate notice to the contrary, that they 
are properly and lawfully drawn.’’ 

Therefore, in the absence of benefit to the bank, the question here 
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is whether the bank knowingly assisted the county treasurer in diverting 
county funds to his own personal purposes. 

Like my associate, Mr. Justice McNamee, I am entirely unwilling to 
accept the testimony of the defaulting county treasurer, Clyde H. De 
Witt. He is unworthy of belief. Were one to believe him, one would 
be compelled to reject the oral testimony of several other witnesses and 
actual written contemporary records such as those of the telephone com- 
pany showing messages participated in by De Witt himself. 

Nor do I think it necessary, as did the trial court, to go back of the 
first item of defalcation for which the defendant surety company seeks 
to recover on its counterclaim. This is the item of $30,398.01, which on 
July 7, 1928, was transferred by check from the ‘‘General Fund Ac- 
ecount’’ of the Columbia County treasurer in the defendant bank to 
De Witt’s personal account in the same bank. The deposit slip is in the 
handwriting of a bookkeeper of the bank. On the same day there was 
retransferred by check from De Witt’s personal account to the county’s 
‘General Fund Account’’ an item of $10,075 to repay a prior em- 
bezzlement. This deposit slip is partly in the handiwriting of the cashier 
of the bank and partly in the handwriting of the same bookkeeper. 
Also on the same day there was cleared through to the bank for collec- 
tion and paid a check of $15,000 drawn by De Witt on his personal 
account payable to the order of the First Trust Company of Albany. 
Within a very few days there was presented for collection and paid 
another check dated July 7, 1928, on De Witt’s personal account, this 
one being for $5,323.01 payable or given to the Hudson River Trust 
Company of Hudson, N. Y. These three items of $10,075, $15,000 and 
$5,323.01 total $30,398.01, and completely exhausted the item of the 
same amount stolen by De Witt on July 7, 1928. 

Before these transactions of July 7th, De Witt’s personal account 
was $48.72 overdrawn. Temporarily it had a credit balance, but, when 
his transactions of that date were completed and all cleared and paid, 
‘ his account was unaltered by them. This temporary change is insuffi- 
cient to charge the defendant bank with having benefited from the em- 
bezzlement by De Witt of the $30,398.01 item, and could not have pos- 
sibly furnished any motive for participation by the bank. In this 
respect I think that the findings of the trial court should be reversed 
and the participation by the bank in the embezzlements of De Witt 
placed on firmer ground. 

A careful scrutiny of this transaction of July 7, 1928, shows clearly 
that the bookkeeper and cashier both had knowledge of the illegal diver- 
sion, and joined in its accomplishment. They knew that county funds 
were being transferred illegally to De Wit’s personal account, and that 
he was making up a previous withdrawal by repaying to the county 
the item of $10,075 previously embezzled. These conclusions are ir- 
resistible. 
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Thus the case against the plaintiff is established by its own acts, for, 
once chargeable with knowledge of De Witt’s embezzlement, it was its 
clear duty not only to closely scrutinize his further transfers to his own 
accounts, but to reveal that which had already occurred. It may be 
readily conceded that the rule of responsibility set forth in the Bischoff 
Case is not to be extended (Whiting v. Hudson Trust Co., 234 N. Y. 
394, 1388 N. E. 33, 25 A. L. R. 1470), but its application must not be 
denied where the circumstances clearly warrant. 

The items for which the defendant surety company has had judg- 
ment on its counterclaim begin with the one of $30,398.01 on July 7, 
1928. They consist of items totalng $46,398.01 transferred by De Witt 
directly into his personal account in the plaintiff bank, $4,000 cashed at 
this bank, and $36,601.99 deposited to his personal credit in the Hudson 
River Trust Company and total $87,000. Of the amount of $36,601.99 
deposited in the Hudson River Trust Company, one item, $3,601.99, 
was by cashier’s check of the plaintiff bank. These were all transfers 
to De Witt personally, and, in view of its knowledge of his machinations, 
the plaintiff may be held to have participated therein. 

The judgment should be affirmed. 
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TRUST COMPANY DIRECTORS PHRSONALLY: 
LIABLE TO BENEFICIARIES OF ESTATE  « 





Strauss v. U. S. Fidelity & Guaranty Co., U. S. Circuit Court of Appeals, 
63 Fed. Rep. (2d) 174 








Where a trust company, acting as trustee under a will, permits 
estate funds to remain uninvested over long periods of time, mingles 
such funds with its general banking deposits and uses them in its 
regular banking business without giving security for them until the 
company becomes insolvent, the directors will be personally liable 
to the estate for the amount of its loss. 

The facts in this case showed that one, A. J. China, left a will in 
which he created trusts of real and personal property in excess of 
$30,000. In January, 1917, the Sumter Trust Company was sub- 
stituted as trustee and the plaintiff, U. S. Fidelity & Guaranty Co., 
issued bonds to secure the faithful performance by the trust com- 
pany of its duties as trustee. The will authorized the trustee to sell 
or dispose of any of the trust property and to invest the proceeds 
under the terms and limitations of the will. Instead of investing the 
funds of the estate in available safe investments, the trust company 
permitted them to remain on deposit with itself, intermingled them 
with other trust funds and with commercial deposits and made use 
of them in its ordinary commercial banking business. This situation 
continued until the failure of the trust company. The plaintiff 
surety company collected a certain amount in dividends and made 
good the loss which the beneficiaries of the trust had sustained. It 
then brought this action against the directors to recover the amount 
which it had been required to pay over and above the dividends 
which it had received. 

The court decided in favor of the surety company and $9,065.32 
was the amount which the directors were required to pay. 






























Suit by the United States Fidelity & Guaranty Company against 
I. C. Strauss and others. From a decree in favor of the complainant, 
the defendants appeal. Affirmed. 

R. D. Epps, of Sumter, 8. C. (R. O. Purdy, of Sumter, S. C., and 
Thomas M. Stubbs, of Atlanta, Ga., on the brief), for appellants. 

Irvine F. Belser, of Columbia, S. C. (Melton & Belser, of Columbia, 
S. C., and Shepard K. Nash, of Sumter, S. C., on the brief), for ap- 
pellee. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§477, 480. 
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SOPER, C. J.—The District Court, in its opinion, made the follow- 
ing comment on the conduct of the defendant directors: ‘‘The admitted 
conduct of the defendants here amounts in effect to their lending these 
trust funds to their own corporation for its own uses, and that without 
any specific security whatsoever. The situation is aggravated by the 
fact that the defendants allowed these funds to be used in their com- 
pany’s business and to remain uninvested over long periods of years, 
and after the condition of the company was being severely criticized by 
the bank examiner’s department, and the solvency of the company was 
becoming more and more doubtful, and further by the fact that during 
the past few weeks of the company’s operation, the defendants had 
specific securities set aside for the protection of certain funds in which 
they or some of them were personally interested. Such conduct seems 
to this court to be in violation of the very first principles of the handling 
of trust funds.’’ We are in full accord with this conclusion; for the 
findings of fact of the trial court disclose not merely a violation of the 
general rule that a trustee must not mingle the trust funds with his own, 
but also a failure to exercise ordinary care in the selection of a safe © 
depository for the moneys of the estate. The special master, who heard 
the evidence, had previously found that the handling of the trust funds 
involved in this case was not such as would commend itself to reasonably 
safe and prudent business men in the performance of the terms of the 
trust, and that since the directors knew or should have known that the 
general assets of the trust company included a large amount which were 
under criticism as of doubtful value for some time before the trust com- 
pany closed, they were chargeable with negligence in the handling of 
the funds. The District Judge confirmed this finding, holding that as 
the defendants had actually served as directors, each of them was guilty 
of negligence. 

The District Judge, in his opinion, placed considerable emphasis 
upon the rule established in South Carolina and elsewhere, that a trustee 
shall not lend the trust funds to himself or use them in his own business ; 
and if he does so, he cannot escape liability for any loss that may ensue 
even though he may be able to show that he acted in the best of faith. 
Spear v. Spear, 9 Rich. Eq. 184; Mulligan v. Wallace, 3 Rich. Eq. 
(24 §. C. Eq. 45) 111; Pope v. Mathews, 18 S. C. 444. The defendants 
infer from these observations that the District Judge found no evidence 
of neglect on their part and fixed liability upon them solely upon the 
theory that it was a wrong in itself, irrespective of considerations of 
good faith or negligence, for the trust company, as trustee, to deposit 
the funds in its own bank; and they contend that under the statute law 
of South Carolina, in foree at the time, no legal wrong was involved in 
such action. They point out that under South Carolina decisions, e. g., 
Twitty v. Houser, 7S. C. 153, and Crane v. Moses, 13 S. C. 561, a trustee 
may deposit trust funds in a safe bank without personal liability to 
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make good the loss if the bank should fail; and hence they make the 
contention that there was no basis for the adverse decree. This argu- 
ment ignores the positive finding of the special master, affirmed by the 
District Judge, that it was culpable neglect on the part of the defend- 
ants to keep the funds uninvested for a long period, subject to the risks 
of the business of the bank, and to retain them on deposit even when it 
was known that the financial condition of the bank was no longer sound. 
Even if the trust company was in a different class from an individual 
trustee, under the law of South Carolina, as to the mingling of trust 
funds with its own, it cannot be supposed that its obligation, as trustee, 
to exercise due care, was diminished. In determining whether this duty 
was properly performed, one of the most significant circumstances was 
the fact that the trust company retained the funds on deposit in order 
to use them for its own profit; and when the added fact is considered 
that the funds were retained after the directors knew.that the bank was 
unsafe, their neglect becomes too clear to admit of denial. It is no an- 
swer to say that the amount of the trust funds on deposit was so large 
when the precarious condition of the institution become known to the 
directors, that a withdrawal of them would have wrecked the bank. 
This very fact is the strongest evidence of neglect, for it showed that 
the defendants, moved by their own interests as directors of the bank, 
had so bound up the affairs of the trust estates committed to their care 
with the private business of the bank that they could not be disengaged 
with safety. 

In Winn v. Harby, 159 S. C. 257, 156 8. E. 767, 769, the Supreme 
Court of South Carolina was passing upon a provision of the act of the 
General Assembly of South Carolina of 1911 (Civil Code of 1932, 
§§ 7864-7867), which enabled a bank to become an executor or trustee 
in the same manner as an individual. The act provided that the capital 
stock of a banking corporation, acting as trustee, with the liability of 
the stockholders thereunder, should be taken as security for the faithful 
performance of its duties. The court held that this enactment provided 
for additional security on the bond of the trustee and said: ‘‘We find 
nothing in the statutes, even by implication, which would tend to show 
that the General Assembly ever intended to relieve a corporation, acting 
as guardian, administrator, executor, or trustee, or the officers and direc: 
tors of such corporation, from losses occurring because of its or their 
negligence, mismanagement, or fraudulent acts in the hands of the trust 
estate.’’ 

We think also that the facts of the case permit the application of the 
salutary rule that if a trustee mingles trust funds with his own, and the 
mingling is followed by loss, accidentally or otherwise, he must make it 
good. 3 Pomeroy’s Eq. (4th Ed.) 1079; 26 R. C. L. 13822. We are told 
that although this rule was generally observed elsewhere, it was not in 
effect in South Carolina under the act of 1911 as to banks and trust com- 
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panies acting as trustees. This act was referred to by the Supreme 
Court of South Carolina in the case of Ex parte Michie, 167 S. C. 1, 165 
S. E. 359, and this decision is cited as showing that the general rule ap- 
plicable to the trustees was relaxed by the statute in South Carolina as 
to state banks and trust companies, so as to legalize the course of con- 
duct pursued by the trust company in this case. We do not so under- 
stand the decision. The bank in that case qualified as executor of 
Michie’s estate on June 6, 1928, and transferred a sum of money stand- 
ing in the name of Michie on its books to its own name as trustee. It 
had a year under the South Carolina statutes to settle and distribute 
the estate, but it became insolvent and closed its doors on October 30, 
1928. The court held that as executor of the estate, the bank had the 
right to keep on hand funds necessary to defray current expenses of the 
estate and preferred claims, and that the estate was not entitled to a 
preferred claim upon the assets of the insolvent bank on the ground 
that the bank had received the funds in trust and committed a breach 
of trust by mingling them with its own funds. 

The court was intent upon showing that under the circumstances 
before it, the trust estate was not entitled to a preference, even under 
the rule prevailing in South Carolina. The great weight of authority is 
that a misappropriation of trust funds does not of itself entitle the 
cestui que trust to a preference over the creditors of an insolvent trus- 
tee, unless it is shown that the estate from which the preferential pay- 
ment is sought has been increased by the wrongful misappropriation. 
Ellerbe v. Studebaker Corporation (C. C. A.) 21 F. (2d) 998; 26 R. C. 
L. 1348, 1354-1356. In South Carolina, however, this rule is not ap- 
proved and it is considered more in keeping with equity and justice to 
accord a preference to the cestui que trust if it can be shown that the 
funds were handled in such manner by the trustee as to amount to a 
fraud on its part. See Ex parte Bank of Aynor, 144 8. C. 147, 142 S. E. 
239. The court was of the opinion in the Michie Case that the facts did 
not disclose any element of bad faith or moral wrong which would create 
a trust ex maleficio merely because of the transfer of the funds already 
on deposit in the bank, and the retention of them in its general funds 
for the short period preceding its insolvency. 

In the course of the argument, reference was made by the court to 
the act of the General Assembly of South Carolina, approved March 
28, 1930, Code of 1932, §§ 7905 to 7910, which undertook to regulate 
with some particularity the actions of state banks, trust companies, and 
fiduciary corporations doing a trust business. By the act, these institu- 
tions were subjected to examination by the state banking department, 
and it was required, amongst other things, that all estates held in a 
fiduciary capacity should be segregated; that funds awaiting invest- 
ment, if deposited in the trustee’s own bank or any other bank, should 
be secured; that such funds should be invested as soon as practicable 
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and that the investment of each individual trust should be kept separate 
and distinct from all other trusts. From the absence of similar definite 
provisions in the act of 1911, it was inferred that the legislature recog- 
nized the right of a financial institution, acting as trustee, to deposit 
funds in its own bank; but this is the utmost extent to which the opinion 
goes. It is far from holding that while the act of 1911 was in effect, a 
trust company, acting in a fiduciary capacity, could keep trust funds in 
a general deposit in its own bank for a long period, without liability for 
losses occurring in the course of the business of the institution. No one 
would suppose from reading the earlier act that it was intended to re- 
peal the time honored rules governing the discharge of a trustee’s duties 
which the courts of South Carolina have promulgated for the protection 
of trust estates. It does not follow from the imposition of specific 
duties upon trustees by the act of 1930 that no similar obligations de- 
rived from the common law were effective at an earlier date; for declar- 
atory statutes for the guidance of the business world are not uncom- 
mon. Beneficiaries of trust estates have been afforded a greater protec- 
tion under the rules enunciated by the Supreme Court of South Caro- 
lina than they enjoy in most jurisdictions; and it is not reasonable to 
conclude that the act of 1911 will be interpreted so as to relieve corpo- 
rate trustees from a strict accountability for the property committed 
to their custody. 

Moreover, it is important to remember that the Supreme Court was 
dealing in the Michie Case only with the relative rights of the bene- 
ficiaries of trust estates and the general creditors of an insolvent trustee. 
The question now under discussion is the liability of a corporate trustee, 
under the act of 1911, which mingled trust funds with its own and lost 
them, to make good the loss, even in the absence of fraud or negligence. 
We think that we are acting in harmony with the law of South Carolina 
when we hold that the Sumter Trust Company was subject to such a 
liability in this case. The directors of the trust company are likewise 
liable, for all persons who knowingly participate and aid in any viola- 
tion of duty laid by equity upon a trustee, are equally liable with the 
trustee to respond to the liabilities which arise therefrom. 3 Pomeroy 
Eq. (4th Ed.) § 1079; Duckett v. Nat. Mech. Bank, 86 Md. 400, 38 A. 
983, 39 L. R. A. 84, 63 Am. St. Rep. 513; Peruvian Guano Corp. v. 
Thompson, 112 S. C. 377, 99 S. E. 808; Fant v. Brissey, 150 S. C. 15, 
147 S. E. 632; Winn v. Harby, 159 S. C. 257, 156 S. E. 767. 

The appellants (the defendant directors) also make the objection 
that the bonding company should not be allowed to recover in this case 
because it knew or should have known how the trust funds were being 
handled, from the annual reports which the trustee made to the probate 
court as required by the statutes of South Carolina, section 9407 of the 
Civil Code of 1932, and yet made no complaint to the trustee. There is 
obviously no merit in this point. It is enough to say here that the bond- 
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ing company had in fact no knowledge of these reports and no legal ob- 
ligation to inform itself in regard to them. 

It is also contended that the Guaranty Company, having accepted 
dividends from the receiver of the bank, paid in part out of funds col- 
lected from the shareholders on account of their extra shareholders’ 
liability, is estopped from pressing the present suit against the direc- 
tors. The reason alleged is that the claim of the trust estate, as a deposi- 
tor of the bank, is inconsistent with the claim against the directors, based 
upon the liability of the bank as trustee. We see no inconsistency in 
these positions. Unquestionably the trustee had deposited trust funds 
in the bank and the substituted trustee was entitled, as a depositor, to 
share with others in the assets of the bank, including the moneys col- 
lected from the shareholders. The substituted trustee was also entitled 
to bring suit against the trust company and its directors for the amount 
of the loss, because the trust company was not merely a depositor but a 
trustee which had lost funds by mingling them with its own. The reme- 
dies are not inconsistent, but they are concurrent, and consistent, and 
both may be pursued until satisfaction is made. See 20 Corpus Juris 8 
and cases cited in note 65 (a). Moreover, it has been decided by the 
Supreme Court of South Carolina in Winn v. Harby, 159 S. C. 257, 156 
S. E. 767, in a similar case to this involving the same bank, that the 
right of a trust estate to share in the proceeds of the stockholders’ 
liability is a remedy afforded by the South Carolina law, additional to 
the right of action against the directors of the bank for negligent mis- 
management. 








CONTINUING DECEDENT’S BUSINESS 


In re Seigrist’s Estate, New York Surrogate’s Court, Oneida County, 
262 N. Y. Supp. 629 


In the absence of a provision in the will an executor has no 
authority to continue the decedent’s business. His duty is to settle 
the affairs of the estate without unnecessary delay. 


Proceeding for the judicial settlement of the estate of George A. 
Seigrist, deceased, in which certain creditors seek to have the account 
of the executrix surcharged for a substantial amount. Decree in ac- 
cordance with opinion. 

Merrill & Quinn, of Utica (August Merrill, of Utica, of counsel), 
for executrix. 

James & Leo O. Coupe and Pratt & Fowler, all of Utica (Leo O. 
Coupe, of Utica, of counsel), for contestant. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §475. 
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EVANS, S8.—The administration of this estate illustrates the folly 
of a testator naming in his will his wife as executrix and thus imposing 
upon an inexperienced woman the burden of winding up his complicated 
and tangled business affairs. The testator was for many years the owner 
of a retail drug business located on South street, Utica, N. Y. One local 
corporation is engaged in the wholesale drug business and is a creditor 
of this estate to the extent of about $1,700. Another local creditor has 
a claim amounting to $41.25. They filed objections to the account, and 
produced evidence to challenge its accuracy. The testator died on 
March 25, 1930. He was survived by his widow, Elizabeth, and a daugh- 
ter, Sarah, to whom he willed his property in equal portions. Mrs. 
Seigrist was named as executrix in the will, which was probated on 
April 7, 1980. It contained no authority for the executrix to continue 
the business. The testator was for three months preceding his death 
confined in a local hospital. During his illness a fire occurred in his 
store and the loss was adjusted with insurance companies at $3,802.56. 
The drafts from various insurance companies were issued and delivered 
to the testator. 

During the illness of the testator in the months of January and 
February, 1930, three judgments totaling $856.08 were recovered 
against him. After the fire a levy was made on the stock in the store 
and an order procured restraining the payment of the fire insurance 
loss. The judgments were satisfied of record the next day (April 8, 
1930), after the probate of the will. 

The executrix operated the business. Merchandise was bought and 
sold. No inventory was taken until December 18, 1930. This shows 
assets valued at $9,424.82. An auction sale was held on March 5, 1931, 
at which the stock and fixtures sold for $775. Book accounts brought 
$50. Notice of the auction sale was published in local newspapers. 

The petition for probate states that the estimated value of the estate 
at the time of filing was $12,000. The liability of a representative of 
an estate is set forth as follows: ‘‘No profit shall be made by an execu- 
tor, administrator, guardian or testamentary trustee by the increase, 
nor shall he sustain any loss by the decrease or loss, without his fault, 
of any part of the estate or fund; but he shall account for such increase, 
and be allowed for such decrease or loss on the settlement of his ac- 
counts.’’ Surrogate’s Ct. Act, § 265. 

It is the contention of creditors that the executrix without legal au- 
thority continued the business at a constant loss until the assets were 
nearly all frittered away. The executrix claims that she hoped to sell 
the business as a going concern, and in that even would realize much 
more than by a hasty sale of the stock and fixtures. There was one 
prospect that excited expectations of a sale for $10,000, but it was not 
consummated. There is evidence that the testator desired to have the 
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business continue after his death, and that he made declarations to that 
effect. 

In any event the law is clear that, the will being silent on the sub- 
ject, under the circumstances the executrix lacked authority to continue 
the business. Willis v. Sharp, 115 N. Y. 396, 22 N. E. 149, 5 L. R. A. 
636; Columbus Watch Co. v. Hodenpyl, 135 N. Y. 430, 32 N. E. 239; 
Manhattan Oil Co. v. Gill, 118 App. Div. 17, 103 N. Y. 8. 364. 

The executrix was not familiar with business, and apparently the 
operation and management of the store were under the direction of the 
daughter, Sarah, who had some experience there. It should be noted 
here that the sheriff was in possession at the time of testator’s death. 
This fact, in itself, was a clear warning to these local creditors that 
vigilance and alertness must be exercised if the debts were to be paid. 
An old maxim has its application here: ‘‘ Equity aids the diligent and 
not those who sleep on their rights.’’ This executrix should not have 
been allowed to continue a business for nearly a year. Removal, or at 
least a restraining order, would have been a proper remedy. 

The estimate in the petition and the figures of the inventory, I 
think, are both gross exaggerations as to value. The small amount 
realized on the sale indicates this. Fixtures alone that had remained 
intact are inventoried at $2,730.40. There is apparently no valid ob- 
jection to the sale, except that it was nearly a year late. 


















**An executor or administrator may sell the personal property of 
the deceased at any time for the payment of debts, or legacies, or for 
making distribution. The sale may be public or private, and may be 
on credit not exceeding one year, with approved security.’’ Surro- 
gate’s Ct. Act, § 214. 





The insurance money appears never to have been paid to the execu- 
trix. This transaction took place during the lifetime of the testator. 
About $900 was paid to the sheriff to satisfy the judgments mentioned, 
and unpaid bills for insurance premiums amounting to $484.11 were 
paid. The balance was turned over by the testator to his daughter, 
Sarah. Bank records confirm this assertion. There is no legal basis on 
which the account can be surcharged for failing to list insurance money, 
. 3 as it never passed to the estate. 

The executrix has failed to produce the account books kept in the 
store. These books were in charge of the daughter, Sarah, and accord- 
ing to her testimony the combined effect of the fire and the auction was 
to destroy and lose the books. In any event there is no concrete proof 
of the fair value of the assets of the estate at the time of the death of 
the testator. This situation is chargeable to the executrix, and the 
rights of creditors should not be prejudiced by this omission. 

The unpaid claims as listed in Schedule D of the account amount to 
$9,023.27. With the exception of the two claims under consideration, 
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these debts appear to have been incurred subsequent to the death of 
the testator. Such claims are not valid against the estate, but are per- 
sonal obligations of the executrix. Willis v. Sharp, 115 N. Y. 396, 22 
N. E. 149, 5 L. R. A. 636. 

Debts of the testator due or to become due at the time of his death 
are allowed, and all other obligations, exclusive of funeral and admin- 
istration expenses, are disallowed. 

I think there is evidence to support a finding that the fair value of 
stock and fixtures at the time of death of the testator was sufficient to 
pay creditors, and the account is surcharged as to the claims of the 
A. H. Williams Company, Inc., Clark-Davis Coal Company, and any 
other valid claim or claims against the estate as above stated. 

The interest of creditors in the estate being limited to the amount 
of their several claims, and the account having been surcharged accord- 
ingly, discussion of other objections raised is unnecessary. 

Another feature of this proceeding not at this time directly before 
the court, but discussed in the brief of a creditor, may as well receive 
attention now. It seems to be conceded by all interested parties that 
the executrix has no property either as executrix or personally. She 
has so testified in this court. Her inability to comply with the terms 
of a decree directing payment to creditors is established to the satisfac- 
tion of the court. This being the unfortunate situation, it is urged that 
the executrix be punished for contempt. There is no evidence that the 
executrix appropriated for her own use any property of the estate. 
Her delinquency consists in loss to creditors by reason of her effort to 
continue a business that was headed for bankruptcy when she was ap- 
pointed executrix. 


‘““Where an offender, imprisoned as prescribed in this article, .is 
unable to endure the imprisonment, or to pay the sum, or perform the 
act or duty, required to be paid or performed, in order to entitle him 
to be released, the court, judge, or referee, . . . may, in its or his 
discretion, and upon such terms as justice requires, make an order, 
directing him to be discharged from the imprisonment.’’ Judiciary 
Law, § 775. 

‘*An executor who has been imprisoned for contempt in failing to 
pay over moneys pursuant to a final decree entered on his accounting, 
may be released from custody under section 775 of the Judiciary Law, 
where it appears that he is in a serious physical condition, and is unable 
to pay the fine imposed.’’ Matter of Scheuer, 161 App. Div. 528, 146 
N. Y. S. 709. 


The case at bar involves the rights of a woman. There is serious 
doubt whether the executrix is subject to imprisonment. 


‘“‘An execution cannot be issued against the person of a woman 
unless an order of arrest has been granted and executed in the action, 
and, if it was executed against the judgment debtor, has not been 
vaeated.’’ Civil Practice Act, § 765. 
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An order of arrest as applied to a woman is governed by the fol- 
lowing provisions: ‘‘A woman cannot be arrested, as prescribed in this 
(and the next article), except in a case where the order can be granted 
only by the court or where it appears that the action is to recover dam- 
ages for a wilful injury to person, character or property.’’ Civil Prac- 
tice Act, § 829. 

While the sections quoted primarily apply to actions and proceed- 
ings in other courts, I think they must also be read in connection with 
a Surrogate’s Court, as provided by the following: ‘‘Except where a 
contrary intent is expressed in, or plainly implied from the context of 
this act, a provision of law or of rules, applicable to practice or pro- 
cedure in the supreme court, applies to surrogates’ courts and to the 
proceedings therein, so far as they can be applied to the substance and 
subject matter of a proceeding without regard to its form.’’ Surro- 
gate’s Court Act, § 316. 

Decreed accordingly. 


BANK, AS TRUSTEE, LIABLE FOR INVESTING 
IN SECOND MORTGAGE SECURITIES 


First Nat. Bank of St. Petersburg v. Solomon, United States Circuit 
Court of Appeals, 63 Fed. Rep. (2d) 900 


The plaintiff, a widow, paid $8,000 to the defendant bank, as 
trustee, to invest the funds for her. The bank, on the same day, pur- 
chased eight $1,000 bonds of a corporation secured by a deed of 
trust and second mortgage on lots in St. Petersburg. The bank was 
the trustee under this mortgage and also sales agent for the bonds. 
It received a commission of $320 on the sale. The company de- 
faulted on the bonds and in this action it was held that the bank was 
liable for the amount of the investment. The investment was an 
entirely improper one for a trustee to make and the bank held the 
plaintiff’s money in trust for her just as though the purchase of the 
bonds had never been made. 


Suit by Gussie Solomon, a widow, against First National Bank of 
St. Petersburg. From decree for plaintiff, defendant appeals. Affirmed. 

Arthur R. Thompson and Dean Aikin, both of St. Petersburg, Fla., 
for appellant. 

Billie B. Bush, of Tampa, Fla., for appellee. 


HUTCHESON, C. J.—On March 17, 1928, appellee, a widow, with- 
out experience in investing money, lodged with appellant as a com- 
pensated trustee to invest for her $8,000 of funds which had been left 
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her by her husband. The purpose clause of the trust instrument recited 
that the funds had been received ‘‘to invest, re-invest, loan and re-loan 
said trust funds on any securities, properties and investments permis- 
sible by law for investment of trust funds, and upon such terms and 
conditions which said trustee may deem to be for the best interests of 
this trust. Said trustee to use reasonable precautions to protect all per- 
sons interested in this trust from loss by reason of such loans or invest- 
ments.’’ On the day the bank received the money, without consulting 
with appellee or informing her at all in the premises, it laid it out in 
the purchase of eight bonds of $1,000 each, of the Harrison Powell 
Holding Corporation, a part of an issue of $450,000. These bonds were 
secured by a mortgage and deed of trust to appellant as trustee on 
certain lots in St. Petersburg already incumbered by a first mortgage 
on one of the lots for $70,000, and a bond issue on all of them for 
$250,000, which bond issue it was expected to take up with the second 
mortgage bonds by exchange or purchase.! In addition to being trustee 
in this mortgage, appellant was sales agent for the bonds upon a com- 
mission of 4 per cent., and as agent for Harrison Powell Corporation it 
received $320 for selling these bonds to itself as trustee for appellee. 
None of these facts were disclosed to appellee, and, though she did re- 
ceive to her account with the bank interest paid on the bonds for about 
one year before they defaulted, she was not informed of, she did not 
know, either the nature and character of the securities purchased with 
her funds, or their speculative value. Nor did she know that her trus- 
tee, carrying water on both shoulders, had acted in the transaction in a 
dual capacity, trustee for the buyer, agent for the seller, taking pay 
from both. When, after default in the payment of interest, appellee, 
taking advice, learned of the mishandling of her funds, she brought this 
bill for redress, seeking to charge appellant as her trustee with the 
moneys lodged with it, and to trace them into and fix a charge on its 
funds therefor. From the decree, charging appellant generally with 
the amount of the moneys, but charging none of the assets for the pay- 
ment, this appeal was prosecuted. 

Appellant urges here that the case was not cognizable in equity; 
that appellee’s suit was for a mere money judgment for the misapplica- 
tion of trust funds, and should have been brought on the law side. The 
point is without merit. Though appellee failed in her effort, her bill 
sought to follow the funds into the assets of the bank and fix a charge 
upon them therefor. Besides, though an action at law may be brought 


*$395,000 of the second mortgage bonds were sold or exchanged under that deed 
of trust, $50,500 of the first issue were not exchanged, leaving ahead of the second 
mortgage bonds an indebtedness of $120,000. When default occurred, and the sec- 
ond mortgage was foreclosed, it brought, as was to have been expected, a wholly 
insignificant sum, the net proceeds of which, distributed to the holders of the bonds, 
netted the holders 80 cents on each $1,000, or on the ™ 000 of bonds which appel- 
lant purchased, $6.40. 
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when a trustee has misapplied trust funds, Snyder v. Parmalee, 80 Vt. 
496, 68 A. 649, Parkerson v. Borst (C. C. A.) 251 F. 242, a court of 
conscience is competent, on appropriate allegations, to give relief, and 
those allegations are found in the present bill. 

On the merits, appellee insists that, wholly apart from questions 
of good faith and good judgment, the decree is right, for the peremptory 
reason that trust moneys may not, in the absence of a special agreement 
therefor, be invested in second mortgage bonds, while appellant insists 
that, absent controlling Florida statutes or decisions, and neither 
statute nor decision prohibiting such purchase is cited, the purchase of 
second mortgage bonds was not a violation per se of the trust. The case 
made does not require the broad issue thus presented to be decided. We 
shall not decide or discuss it further than to say that, generally speak- 
ing, safety is the first consideration in the investment of trust funds, 
and, because this is so, they may not be invested in speculative securi- 
ties, and that second mortgages are generally so regarded. 17 Am. & 
Eng. Ency. of Law, p. 448; Loring, a Trustee’s Handbook, p. 140; Mat- 
tocks v. Moulton, 84 Me. 545, 24 A. 1004; Porter v. Woodruff, 36 N. J. 
Eq. 174; Bogert on Trusts, p. 363; New Haven Trust Co. v. Doherty, 75 
Conn. 555, 54 A. 209, 96 Am. St. Rep. 239. 

This case goes off more narrowly on its own facts. Upon the plainest 
principles of right dealing the action of the bank was unconscionable. 
It cannot be too strongly stated that a bank named as trustee prostitutes 
its trust when it uses it as a feeder for promotional or speculative busi- 
ness ; that it is a public and a private wrong for it to invest money left 
with it in trust in securities in which it is interested by way of com- 
mission, promotion, or profit. It cannot be too strongly stated that per- 
sons who, as appellee did, reposing confidence in a bank, intrust it with 
funds for safe and prudent investment, have absolute right to rely upon 
it that those funds will not be invested in securities, in the sale, promo- 
tion, or disposition of which the bank has an interest, immediate, con- 
tingent, or remote. The inconsiderate haste with which these funds, 
intrusted to the bank because of the confidence of the trustor that it 
would safely and prudently invest and manage them, were laid out in 
highly speculative bonds in the promotion of which the bank was inter- 
ested as trustee and sales agent, offends against fundamental principles 
of common honesty and fair dealing. 

In Parkerson v. Borst, 264 F. 761, 765, we applied these principles 
with rigor and exactitude to the relation of attorney and client. We 
affirm them as equally applicable to the relation of trustee and cestui 
que trust existing between the bank and appellee. In that case, to the 
claim that she had given her agent power to invest her funds in his 
discretion, and that she was estopped to repudiate the power, we said: 
‘‘Under the operation of the inflexible and overshadowing rules of law, 
the attempted transaction . . . with Mrs. Borst’s securities lost the 
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form of action, became sterile, and was in law as though it had not 
been.’’ In this case we affirm that the purchase of the bonds was inef- 
fective to transfer them to Mrs. Solomon; that the bank continued there- 
after to hold her moneys in trust, accountable to her for them just as 
though the purchase had not been attempted to be made; accountable 
as trustee to her for the funds in specie, if they could have been traced ; 
accountable to her for their amount, since they could not be. 
The decree was right. It is affirmed. 


EXECUTORS NOT LIABLE.FOR DECREASE IN 
VALUE OF SECURITIES 


In re Beadleston’s Estate, Surrogate’s Court, New York County, 262 
N. Y. Supp. 507 


The executors of an estate are not liable for the shrinkage in the 
value of speculative securities held by them where the securities were 
owned by the decedent at the time of his death, and where his will 
authorized them to retain the securities. 


Proceedings for accounting by the executors of the estate of Henry 
Colwell Beadleston. On objections of special guardian. Objections 
overruled, and account ordered approved. 

Lord, Day & Lord, of New York City (Jesse Hoyt, of New York 
City, of counsel), for executors. 

Simpson, Thacher & Bartlett, of New York City, for Yale Univer- 
sity. 

Leigh K. Lydecker, of New York City, for Edith Beadleston. 

Meyer Alterman, of New York City, special guardian for Henry C. 
Beadleston Lindh. 

John A. Byrnes, of New York City, special guardian for Margaret 
McGhee Beadleston and Edith Beadleston. 

DELEHANTY, S.—On an accounting by the executors of the above- 
named deceased filed January 12, 1932, issue was raised in respect of 
various matters by the report of the special guardian. 

Upon the hearing, all objections were withdrawn except (a) objec- 
tion to the payment to the daughter of deceased of the sum of $3,350; 
(b) objection to the payment of $2,780 to the executrix and (c) objec- 
tion to the claim of executors for allowance of decrease in principal by 
reason of shrinkage in market value of the securities of the estate re- 
ceived by the executors. 








NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition §470.) 
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After taking proof of the claims of the daughter of the deceased 
and the executrix, I allowed each of the items (a) and (b) to which 
objection had been taken. In respect of item (c) proof has been sub- 
mitted by stipulation showing the highest and lowest prices of the 
securities held by the executors for a period beginning December, 1929, 
and ending March, 1930. Such stipulation establishes substantial fluc- 
tuation in the value of these securities. It was conceded upon the argu- 
ment that there had been a very substantial capital shrinkage in these 
securities between the date of the qualification of the executors, to wit, 
October 11, 1929, and the date of the account above given. 

By clause fifth of the will testator directed that his residuary be 
held in trust for the life of his wife and his daughter, and that the 
whole income therefrom be paid to his wife during her life and there- 
after to the daughter, if she survive her mother. Upon the death of 
the daughter, the principal is distributable to the daughter’s descend- 
ants. The special guardian represents a son of this daughter who by 
the terms of the trust will receive the principal if he survives the life 
beneficiaries of income. 

The will of the deceased, in clause seventh, provides: 


‘‘T do not restrict my trustees to investments which are authorized 
by the laws of New York State. I specifically authorize and empower 
them to hold the investments which may constitute my estate at the 
time of my death, to reinvest in securities of the same general character 
or in any other securities which they may deem proper and expedient.’’ 


Upon the hearing it was testified both by the wife and the daughter 
(beneficiaries of income as above stated) that the retention of the securi- 
ties by the executors (although the securities were speculative in char- 
acter) was approved by them, and that they now had no complaint to 
make of such retention. 

It is to be noted that the securities in question were in the owner- 
ship of the deceased, and were in no instance an investment by the 
executors upon their own initiative. The situation is strictly within the 
authority of In re Clark’s Will, 257 N. Y. 132, 177 N. E. 397. The 
Court of Appeals in that case (page 137 of 257 N. Y., 177 N. E. 397, 
398) commented upon a term in a trust provision less broad than that 
quoted above, and held that the language of the testator commented 
upon by them indicated that he had ‘‘contemplated that the securities 
left by him might be held over an extended period.’’ The court dis- 
cusses the plain distinction between negligence and mere error of judg- 
ment, and quoted with approval the statement in an earlier case that ‘‘a 
wisdom developed after an event and having it and its consequences as 
a source is a standard no man should be judged by.’’ Collin, J., in 
Costello v. Costello, 209 N. Y. 252, at page 262, 103 N. E. 148, 152. 

The standard established by In re Clark’s Will, supra, is that the 
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purchase by executors or trustees of speculative stock would constitute 
negligence and authorize a surcharge for any loss incurred, while the 
retention of a security received from the hands of the deceased and the 
failure to make prompt disposal thereof is not in itself negligence, even 
though loss is shown to have occurred by reason of failure to sell 
promptly after receipt. 

Whatever may be said in retrospect of the judgment of these execu- 
tors in retaining speculative securities for a period of over two years, 
and in a generally declining market, it is also a matter of common 
knowledge that scores of individuals of wide business experience have 
dealt with their own securities in precisely the same way. After the 
event, their conduct is ascertained to have worked harm to the estate. 
The day by day conditions which confronted them did not furnish any 
ready solution for the problem. Their hope of regaining the capital 
value lost has been disappointed, but their good faith in retaining the 
securities is evident. 

The objection of the special guardian predicated on this shrinkage 
in value must therefore be overruled, and the account will be approved 
as rendered. It is to be noted, however, that the determination here 
made is limited to the situation as it existed on the date of the filing of 
the account, to wit, January 12, 1932. Matter of Kent, 146 Mise. 155, 
261 N. Y. S. 698. 
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SAVINGS BANK DECISIONS 


SAVINGS BANK TRUST SUBJECT TO CLAIMS 
OF CREDITORS 


In re Reich’s Estate, New York Surrogate’s Court, Kings County, 262 
New York Supplement, 623 


A deposit by a person of his own money in a savings bank ‘‘in 
trust for’’ another person does not create an irrevocable trust. The 
trust is tentative only and can be revoked at will. It becomes abso- 
lute upon the death of the depositor or upon his completing the gift 
during his lifetime by delivering the passbook to the beneficiary or 
by some other act indicating an intention to pass title. Where the 
depositor dies, however, without having revoked the trust the fund 
is still chargeable with the decedent’s debts and funeral and admin- 
istration expenses. The beneficiary is entitled to what is left, if 
anything. 


Proceeding by Pepa Siegelbaum to compel Morris Feiler, as admin- 
istrator of the estate of Anna Reich, deceased, formerly Anna Feiler, 
to surrender a bank book. Application denied. 

Blum & Jolles, of New York City, for petitioner. 

Carl D. Isaacs, of St. George, 8. I., for Morris Feiler. 


WINGATE, S.—The question of law raised by this application is 
one of more than passing interest and involves the rights of the bene- 
ficiary of a so-called ‘‘Totten’’ savings bank trust which was not re- 
voked by the decedent in her lifetime or by will, where the assets of the 
estate are insufficient to pay the debts and funeral expenses of the 
decedent. 

On November 12, 1928, the decedent opened a savings account in 
the Union Square Savings Bank in her name ‘‘in trust for Pearl Siegel- 
baum.’’ The initial deposit was of $725. “Only one additional sum 
was turned over to the bank by her, this being of $90.92 on February 
21, 1930. Interest to a total of $118.27 was, from time to time, credited 
to the account, giving an aggregate of credits of $933.79. Against this, 
she drew six drafts to a total of $209.79, the balance in the account on 
January 1, 1933, amounting to $724.20. The first of these drafts was 
dated December 20, 1928, and the last, April 16, 1930. She died on 
January 19, 1931, and letters of administration were issued to the re- 
spondent by this court on the 30th of the same month. The savings 
bank book (No. 202,343) is now in his possession. 

The respondent (administrator) for reasons best known to himself, 
but which are wholly alien to the law and procedure of this court, has 

NOTE—VFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §429. 
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seen fit to attempt the injection into the issues of various procedural 
and jurisdictional questions which have no merit whatsoever. The cases 
which he cites in support of his contentions may possess a certain anti- 
quarian interest, but have not represented the law of this state for 
almost a score of years. The following cases represent the present law: 
In re Wilson’s Will, 252 N. Y. 155, 169 N. E. 122; In re Akin’s Estate, 
248 N. Y. 202, 161 N. E. 471; Matter of Raymond v. Davis’ Estate, 248 
N. Y. 67, 161 N. E. 421; In re Cook’s Will, 244 N. Y. 63, 154 N. E. 823, 
55 A. L. R. 806; Matter of Ashner’s Estate, 231 App. Div. 127, 246 
N. Y. 8. 129; MacLean v. Hart, 228 App. Div. 379, 239 N. Y. S. 1; Mat- 
ter of Buckler, 227 App. Div. 146, 237 N. Y. S. 242; Matter of Seaman, 
205 App. Div. 681, 200 N. Y. 8. 504; Matter of Van Buren v. Decker’s 
Estate, 204 App. Div. 138, 198 N. Y. 8S. 297; Matter of Coombs, 185 
App. Div. 312, 173 N. Y. S. 58; Matter of Beach’s Estate, 122 Misc. 
261, 203 N. Y. S. 492, affirmed 208 App. Div. 831, 203 N. Y. S. 919; 
Matter of Kirkman’s Estate, 143 Mise. 342, 348, 256 N. Y. S. 495; Mat- 
ter of Welton’s Estate, 141 Mise. 674, 253 N. Y. S. 128; Matter of 
Pulitzer’s Estate, 139 Mise. 575, 249 N. Y. S. 87; Matter of McCarthy, 
139 Mise. 147, 248 N. Y. S. 335; Matter of Frame’s Estate, 128 Misc. 
788, 219 N. Y. 8S. 759; Matter of Haigh’s Estate, 125 Mise. 365, 211 
N. Y. 8. 521; Matter of Morris, 134 Mise. 374, 235 N. Y. 8. 461. In the 
last-cited case, this court traced the development of the jurisdiction over 
decedents’ estates in the state of New York from the earliest Dutch 
settlements to the present time, deducing from the authorities cited 
(page 382 of 134 Misc., 235 N. Y. S. 461, 471) that under the law as at 
present existing, ‘‘the Surrogates’ Courts now possess entirely unlimited 
jurisdiction over any and every legal and equitable question which may 
ever arise in connection with decedents’ estates . . . so far as it 
concerns any person actually or constructively before the court by rea- 
son of any right in, claim to, or obligation in connection with, a dece- 
dent’s . . .. estate.’’ 

In the present case this fiduciary, appointed by this court, admit- 
tedly has in his possession the indicia of ownership of a chose in action 
which was the property of the decedent at the time of her death. The 
right to its possession is claimed by another. The determination of this 
issue is peculiarly within the province of this court. 

Approaching a decision on the merits, neither the diligence of coun- 
sel nor the independent research of the court has disclosed any prece- 
dent in the courts of this state which has passed upon the precise situa- 
tion here disclosed, although a decision by Deputy Commissioner Cole 
in Matter of Computation of Transfer Tax on Trust Funds Deposited 
in Savings Banks, 33 N. Y. State Dept. Rep. 22, bears a close relation 
thereto, and Beakes Dairy Co. v. Berns, 128 App. Div. 137, 112 N. Y. 
S. 529, decided by the Second Department in 1908, is decisive as to one 
portion of the problem presented. 
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In this, as in other questions relating to savings bank trusts, the 
natural starting point of the discussion is the decision of the Court of 
Appeals in Re Totten, 179 N. Y. 112, 71 N. E. 748, 70 L. R. A, 711, 1 
Ann. Cas. 900, which has been cited and analyzed times without number 
in the opinions on related questions by this and other courts. 

Its oft-repeated declaration respecting the effects produced by such 
a transaction reads (page 125 of 179 N. Y., 71 N. E. 748, 752): ‘‘A de- 
posit by one person of his own money, in his own name as trustee for 
another, standing alone, does not establish an irrevocable trust during 
the lifetime of the depositor. It is a tentative trust merely, revocable 
at will, until the depositor dies or completes the gift in his lifetime by 
some unequivocal act or declaration, such as delivery of the pass book 
or notice to the beneficiary. In case the depositor dies before the bene- 
ficiary without revocation, or some decisive act or declaration of dis- 
affirmance, the presumption arises that an absolute trust was created as 
to the balance on hand at the death of the depositor.’’ 

While this is the unquestionable law of the state of New York relat- 
ing to this subject, candor compels the concession that it amounts to a 
judicial addition to the mode permitted by section 21 of the Decedent 
Estate Law for the transmission of property on death. This is not 
said in disparagement of the rule, since its enunciation is but another 
evidence of the attempt of the courts to conform the law of the customs 
of the community. The mere fact that the presumption of trust is 
created only in respect to the balance on hand in the account at the 
death of the depositor demonstrates that the theory of the decision is 
that the ‘‘trust’’ springs into being only at the moment of his death. 
The alternative result would establish the existence of the trust from 
the moment of the original deposit, consequently making the depositor 
or his estate liable for any moneys withdrawn by him during his life- 
time, which, under ordinary circumstances, is not the case. In re Tot- 
ten, supra. Since any advantage to the tentative beneficiary is to take 
effect only on the death of the owner of the fund and the possibility of 
such benefit is revocable up to the moment of death, there is presented 
an obvious exception to the rule implied in Gilman v. McArdle, 99 N. 
Y. 451, 461, 2 N. E. 464, 52 Am. Rep. 41, that for such a transfer, the 
owner is limited to a testamentary direction. 

In essence it is a legally authorized manner of disposition of the 
decedent’s effects on death to the extent of the property embraced in 
the account at the time the death occurs in degree equal to a will and is 
universally so treated in tax laws. N. Y. Tax Law, § 249-r, subd. 4; 
N. Y. Tax Law, § 220, subd. 5; U. S. Code, title 26, chap. 20, part 1, 
§ 1094 (c), 26 USCA § 1094 (c). 

This court is convinced that in this connection no worth while object 
ean be gained by a failure, metaphorically speaking, to designate a com- 
mon excavating implement by its lexicographal appellation. If such a 
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course were adopted, the presently pertinent problem would solve itself 
in the same manner as if the decedent, instead of opening the bank ac- 
count ‘‘in trust,’’ had made a specific bequest of its avails; the balance 
of the estate would be first called upon to defray debts and funeral and 
testamentary expenses, but if a deficiency developed for these purposes, 
the specifically bequeathed bank account would, so far as necessity re- 
quired, be made available for this purpose. Matter of Smallman’s 
Estate, 138 Misc. 889, 910, 911, 247 N. Y. S. 593, and cases cited. 

For those, however, to whom such a frank recognition of the verities 
of the nature of the transaction would be abhorrent, the same result is 
attainable by a more devious process. Here, however, a differentiation 
must be made between the decedent’s debts on the one hand, and her 
funeral and testamentary expenses on the other. 

In respect to the former, the consideration to be stressed is that at 
the moment of death, the decedent owed the debts in question and also 
had subject to her absolute control the funds in the trust bank account. 
It was her duty to apply the latter in solution of the former, and her 
failure so to do would amount to a fraud on her creditors which a court 
of equity will not effectuate in favor of a volunteer. This is the sub- 
stance of the thought upon which the unanimous decision of the Ap- 
pellate Division of this department is based in Beakes Dairy Co. v. 
Berns, 128 App. Div. 1387, 112 N. Y. S. 529. As the court says at page 
138 of 128 App. Div., 112 N. Y. 8. 529, 530: ‘‘. . . The gift is com- 
pleted only at the instant of death. Up to that time the money is that 
of the depositor to draw out and do with it as he pleases. That being 
so it must be subject to his creditors during his lifetime, and for the 
same reason after his death also. One may no more get his money out 
of reach of his creditors after his death by depositing it in such a way, 
not to belong to his cestui (‘beneficiary) until he dies, than he could do 
so by means of a will giving it to such cestui. His right to the absolute 
disposition of it during his lifetime makes it his and therefore subject 
to his creditors. As was said in a recent case, ‘as to my creditors, prop- 
erty is mine which becomes mine for the asking, and no words can make 
an instrument strong enough to hold it for me and keep it from them’ 
(Ullman v. Cameron, 186 N. Y. 339 [78 N. E. 1074, 116 Am. St. Rep. 
553]). This was said, it is true, of a pretended trust provision for 
another in a will, but has just as strong an application to a scheme by 
which one tries to so fix his property that he may have the absolute con- 
trol and disposition of it up to the time of his death, but keep it away 
from his creditors. The deceased did not even have to ask anyone; the 
money was in his own control.”’ 

The solution in respect to the application of portions of this trust 
bank account for funeral and testamentary expenses presents, however, 
a different problem, although the distinguishing point seems to have 
escaped the learned tax commissioner in his opinion in Matter of Com- 
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putation of Transfer Tax on Trust Funds Deposited in Savings Banks, 
above referred to. The theory of the Beakes Case is that the effectua- 
tion of the terms of the savings bank ‘‘trust’’ would amount to a fraud 
on creditors which equity will not permit. This theory will not hold 
in respect to any demand which was not in existence at the time of the 
death of the depositor, which is the moment when, according to the 
Totten Case, the trust is presumed to take effect. At that moment, were 
there no pre-existing creditors, no fraud would be accomplished since 
one under no existing obligations may freely dispose of his own. The 
undertaker who buries the decedent is not his creditor (Matter of 
Vitelli, 146 Mise. 17, 19, 261 N. Y. S. 266), since his claim has its incep- 
tion only by reasons of transactions transpiring subsequent to the de- 
cease. He may be a creditor of the estate, but this is a very different 
matter. Matter of Vitelli, supra. 

The true solution lies in another direction if a searching analysis of 
the real nature of the savings bank transaction is to be held taboo. In 
the Totten Case and in many subsequent authorities, the thought is em- 
phasized that the death of the depositor without revocation of the trust 
gives rise merely to a ‘‘presumption’’ of an absolute trust as to the 
balance remaining in the account. Hemmerich v. Union Dime Savings 
Inst., 205 N. Y. 366, 370, 98 N. E. 499, Ann. Cas. 1913E, 514. This is 
in reality not a presumption at all, but merely a factual inference (Mat- 
ter of Callahan’s Estate, 142 Misc. 28, 36, 254 N. Y. S. 46, affirmed 236 
App. Div. 814, 259 N. Y. S. 987) which is subject to rebuttal either by 
any competent evidence or by a stronger inference. Morris v. Sheehan, 
234 N. Y. 366, 368, 138 N. E. 23. 

In the case at bar, no evidence has been introduced, but there is the 
strongest conceivable inference arising from the familiar and customary 
inclinations of mankind that the decedent had no intention to have this 
substantially sole asset turned into an irrevocable trust by her death. 
This inference arises from the natural reverence of every normal person 
for the dead and the desire of each individual to have his remains laid 
decently to rest. It is inconceivable that any person would desire to 
have his body thrown into the quicklime of a potter’s field merely to 
enable a distant connection to profit by a few additional dollars from 
his savings. The mere demonstration that the financial situation of the 
decedent was such as to make such an eventuality inevitable, in the ab- 
sence of charitable intervention by those who owed her no legal duty in 
this regard, is more than sufficient to rebut a technical factual inference 
such as exists in a case of this type. 

The court therefore determines that in so far as the general assets of 
the estate of this decedent are insufficient to pay the creditors and 
reasonable funeral and administration expenses of the intestate, these 
obligations are a charge against the funds in her savings bank trust 
account. Any excess, however, will belong to the beneficiary named in 
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the tentative trust, since the ‘‘presumption’’ that the trust became ab- 
solute on her death will only be rebutted to the extent necessary to make 
these payments. 

The present application will therefore be denied, without costs, the 
orderly administration of the estate will continue, and the administrator 
will be under obligation to account to the beneficiary named in the trust 
in like manner as if this savings account had been specifically be- 
queathed to her by will. Proceed accordingly. 


ASSIGNMENT OF BANK DEPOSITS 


In re Davis’ Estate, Surrogate’s Court, New York County, 203 N. Y. 
Supp. 482 


An assignment executed by a woman, upon entering a home, re- 
citing that in consideration of the care and support provided by the 
home, it was agreed that in the event of the woman’s death, all 
money on deposit in any bank to her credit ‘‘shall remain’’ the 
property of the home, does not convey to the home any interest in 
deposits standing in the woman’s name at the time of her death. 


Proceeding in the matter of the estate of Anna Davis, deceased, in- 
volving question whether instrument signed by deceased on her admis- 
sion to the home maintained by petitioner constituted an assignment 
and transfer of funds not delivered to petitioner at time of such admis- 
sion but remaining on deposit in deceased’s name in banks. Decision in 
accordance with opinion. 

Gustavus Leight, of New York City, for petitioner. 

Irving Lax and Michael Rechler, both of New York City, for admin- 
istratrix. 


DELEHANTY, 8.—The question here involved is whether the in- 
strument signed by the deceased upon her admission to the home main- 
tained by petitioner constitutes an assignment and transfer of funds 
not delivered to the petitioner at the time of admission, but remaining 
on deposit in the name of deceased in banks in New York and in Massa- 
chusetts. The instrument is a printed form with spaces left to be filled 
in with date, name of inmate, property deposited, etc. 

By clause second there is recited in typewriting a specific deposit of 
$500 in money, ‘‘and also deeds Linden, N. J.’’ All the rest of the in- 
strument is as originally printed with the blanks unfilled. By clause 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§94-95. 
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third there is provision for the assignment to petitioner of insurance 
policies, if any. 

Clause fourth provides: ‘‘Fourth: In consideration of the care and 
support received by the Guest from the Corporation, it is understood 
and agreed that in the event of death of said Guest, all monies in h—— 
possession at that time, or on deposit in any bank or banks, or to h—— 
credit, shall remain the property of the Corporation.’’ 

Clause fifth reserves the right to discharge the deceased from the 
home, and further provides: ‘‘Any money contributed to the Corpora- 
tion by said Guest and or Children, shall remain the property of the 
Corporation, free from any claim of any kind, nature or description.’’ 

Petitioner asserts that clause fourth, quoted above, entitles it to claim 
ownership of all moneys of deceased wherever possessed or deposited by 
her. It is to be noted that the clause is not limited to death while de- 
ceased was a resident of the home. It is to be noted that the reference 
to the rights of petitioner in moneys not delivered on admission is to 
the effect that such money ‘‘shall remain’’ the property of petitioner. 

Clause fourth does not purport to transfer to petitioner at the time 
of admission all moneys then in the ownership of decedent. It does not 
purport to prevent the gift inter vivos to others of the money in the con- 
trol of deceased. As the clause is phrased, it might well be understood 
by the subscriber to refer only to money actually transferred into the 
custody of petitioner. The phrase ‘‘shall remain’’ is applicable only to 
money in the custody of petitioner. Its pertinence is not clear if it be 
said to describe money not in possession of petitioner. 

The instrument was drawn by petitioner, and in the circumstances 
attending the execution of such an instrument the terms are to be 
strictly construed against petitioner. This rule of interpretation is 
stated in Gillet v. Bank of America, 160 N. Y. 549, at page 554 et seq., 
55 N. E. 292, 293. The court there said: 


‘Such unusual and almost unlimited power over the property of 
another is not to be implied or inferred from doubtful or uncertain 
language. 

‘‘Tf there is any uncertainty or ambiguity as to the meaning of the 
agreement, it should be resolved in favor of the plaintiff, as it was the 
defendant who prepared this contract. If there is any doubt, as to the 
meaning of the terms employed, the defendant is responsible for it as 
the language is wholly its own. , 

‘The reason of the rule that the language of an instrument is to be 
construed against the person who proposes it rather than against the 
person who is invited to accept it, is that men are supposed to take care 
of themselves, and that he who chooses the words by which a right is 
given, ought to be held to the strict interpretation of them, rather than 
he who only accepts them. .. 

‘“In the construction of written contracts it is the duty of the court, 
as near as may be, to place itself in the situation of the parties, and 
from a consideration of the surrounding circumstances, the occasion 
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and apparent object of the parties, to determine the meaning and intent 
of the language employed. Indeed, the great object, and practically the 
only foundation of rules for the construction of contracts is to arrive at 
the intention of the parties. This is a most conspicuous and far-reaching 
rule, and involves the nature of the instrument, the condition of the 
parties and the objects which they had in view. ‘ 

‘“Where there is uncertainty or doubt as to the meaning of words or 
phrases used in a contract, in seeking for the intent of the parties as evi- 
denced by the words used, the fact that a construction contended for 
would make the contract unreasonable and place one of the parties at the 
mercy of the other, may properly be taken into consideration.’’ 


The further rule applies that the typewritten part of a printed in- 
strument is to govern as against doubtful, uncertain, or repugnant 
printed provisions. Heyn v. New York Life Ins. Co., 192 N. Y. 1, 
85 N. E. 1111. 

The interpretation of the contract sought by petitioner would result 
in the transfer to it of over $5,000 in addition to the deposit originally 
made. Such result was not in the contemplation of petitioner, since it 
knew nothing of the additional funds, and the court does not believe that 
deceased intended any transfer except that expressed by the typewritten 
matter. 

The instrument is insufficient to convey to petitioner any interest in 
the moneys of deceased not in the possession of petitioner at the time 
of her death. 

The application to compel the administratrix to turn over the prop- 
erty to the alleged assignee is therefore denied. 

Submit order on notice accordingly. 


SURVIVOR NOT ENTITLED TO SAVINGS 
ACCOUNT 


In re Lunt’s Estate, New York Surrogate’s Court, Westchester County, 
262 N. Y. Supp. 86 


Where a savings account passbook bears the name of deceased 
depositor only, and the passbook was in the depositor’s possession 
at the time of her death, the depositor’s estate will be entitled to the 
deposit, although the signature card bears also the name of the de- 
positor’s husband with the words ‘‘and payable to either or the sur- 
vivor of them.’’ 

The deposit here involved was opened March 4, 1924, and the 
passbook was issued in the name of Adah Chase Lunt. The signa- 
ture card, also dated March 4, 1924, carried the signature ‘‘ Adah 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §411. 
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Chase Lunt’’ and also the signature of her husband, Samuel Lunt. 
Stamped on the card were the words ‘‘and payable to either or the 
survivor of them.’’ The passbook remained in the depositor’s pos- 
session. There was no evidence indicating the circumstances under 
which the signature card assumed the form described, but the court 
suggested that the depositor’s husband probably called at the bank 
and had his signature added, saying that he would bring the pass- 
book in later with appropriate instructions from the depositor. The 
court said: ‘‘ What appears on the passbook must govern,’’ and held 
that, under the laws of New York, the survivor was not entitled to 
the fund. 


Proceedings by the administratrix of the estate of Adah Chase Lunt, 
deceased, opposed by Samuel Lunt, to obtain proceeds of a savings ac- 
count in decedent’s name. Decree for petitioner. 

Frederick H. Berges, Jr., of White Plains, for administratrix. 

Frederick E. Weeks, of White Plains, for Samuel Lunt. 

Charles C. Fenno, of White Plains, for County Trust Co. 

Walter F. Wood, of White Plains, special guardian for Jean and 
Madeline Lunt. 


SLATER, S.—The decedent’s administratrix brings a proceeding 
to obtain the proceeds of an interest or savings account in the amount 
of $1,917.62, with interest from January 1, 1931, to date, deposited in 
the County Trust Company of White Plains, N. Y. The husband, 
Samuel Lunt, makes a claim to the said deposit, alleging that a joint 
account was created. 

The account is indicated on passbook No. 9685 in the name of ‘‘ Adah 
Chase Lunt’’; the first deposit having been made on March 4, 1924, in 
the sum of $644.21. 

There is no stamp or writing upon the passbook bringing any other 
person into the account as joint owner, such as appeared in Matter of 
Suter’s Estate, 258 N. Y. 104, 105, 179 N. E. 310. 

The stipulation of the attorneys is that the passbook was in the 
decedent’s possession at the time of her death. 

The signature card, dated March 4, 1924, was offered in evidence. 
It has on it the signature of ‘‘ Adah Chase Lunt,’’ with her address and 
family history. On the same signature card is the signature of Samuel 
Lunt, with his address and family history. Stamped on the ecard are 
the words ‘‘and payable to either or survivor of them.’’ These words 
were also stamped upon the ecard which shows the list and the dates of 
the deposits. On this card is the name of ‘‘ Adah Chase Lunt’’ in type- 
writing, and the words ‘‘or Samuel Lunt”’ are written in. On its re- 
verse side are described the rights of the parties with the two signatures. 

The bank officer who received the first deposit is not available, and 
there is no proof before the court to indicate when, or under what cir- 
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cumstances, Samuel Lunt’s name came to be on the signature card or by 

what authority, if any, the stamp ‘‘and payable to either or survivor 

of them’’ was placed upon the signature card, or the account card. 
There was placed in evidence the following, dated May 11, 1926: 


‘Please let my son Mr. Forrest Sumner Lunt have $135.00 from the 
money you have collected from the Wiscasset Maine Bank and deposited 
in your Bank under Samuel Lunt and Adah Chase Lunts name. 

‘‘Very truly yours Samuel Lunt.’’ 


On May 18, 1926, the amount of $135 was withdrawn and so indi- 
cated on the passbook. The paper offered in evidence recites that this 
amount was transferred to the checking account of Forrest S. Lunt. 
There was no direction for this payment from the decedent to the bank, 
pursuant to its printed rules. 

Section 249, subd. 3, of the Banking Law, governs the case of joint 
deposits. The passbook is the token of ownership. Hanigan v. Wright, 
233 App. Div. 82, 251 N. Y. S. 651, affirmed 257 N. Y. 602, 178 N. E. 
813. The courts have decided that savings bank trusts become irrevo- 
cable upon the delivery of the passbook, thus conferring upon passbooks 
the distinction of being the token of ownership. Matter of Totten, 179 
N. Y. 112, 71 N. E. 748, 70 L. R. A. 711, 1 Ann. Cas. 900; Tibbitts v. 
Zink, 231 App. Div. 339, 247 N. Y. S. 300; Matter of Vaughan’s Estate, 
145 Mise. 332, 339, 260 N. Y.S. 197. Davlin v. Title Guarantee & Trust 
Co., 229 App. Div. 269, 270, 241 N. Y. S. 712, affirmed 255 N. Y. 559, 
175 N. E. 312, speaking of passbooks, says: ‘‘. . . [the pass] books 
which carried control of the funds.’’ In actions or proceedings affect- 
ing saving deposits, the subject-matter consists of bank books which 
represent the money. 

There is no evidence of a request by the decedent to the bank to add 
the name of Samuel Lunt to either the passbook, the card, or the ac- 
count. The deposit is not in statutory form to create a joint account 
with right in the surviving husband. 

Section 249, subd. 3, of the Banking Law, speaks of a ‘‘deposit.’’ A 
deposit is evidenced by the passbook, and there is nothing on the pass- 
book in this case to indicate a survivorship account. The fact that the 
husband probably called at the bank, left his signature on the ecard and 
told the bank clerk that he wanted the card and account slip marked 
with the words of survivorship thereon, and would later bring in the 
passbook with directions from the depositor, is ineffectual in law. Such 
a procedure, without the entry of the change upon the passbook in a 
proper way, would open the door to endless fraud upon passbook 
owners. 

The chief problem of a savings bank and of the thrift department of 
a commercial bank is the safe-keeping of funds for the passbook own- 
ers. The passbook is the book of the debtor parties which allows the 
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bank to enter their mutual transactions, and thus these entries become 
the written admissions of both parties. It is the evidence of a contract 
between the bank and the depositor. Section 248, Banking Law. 

In the instant case, there is no evidence of a transfer or assignment 
of the decedent’s interest in the passbook representing the deposit. 

It has been held that a savings bank book was evidence of the debt 
and that the savings bank is not obliged to pay the depositor, except 
upon production of the bank book. A gift of a savings account is ac- 
complished by a transfer of the passbook itself. The theory running 
through the cases is that the book is the evidence of the debt which the 
donor intends to give and the delivery of the book transfers an equitable 
title. Brophy v. Haeberle, 220 App. Div. 511, 512, 513, 221 N. Y. S. 698. 

The question of the intention of the depositor in opening or chang- 
ing the account is a question of fact, and, in the instant case, it is the 
intention of the decedent that is to be looked for. No evidence has been 
presented regarding the intention of the decedent to change her pass- 
book. 

The signature card and the account of the bank with the depositor are 
only the records of the bank for their information, guidance and safety. 

The form of the account as indicated on the passbook would not 
justify any claim of compliance or permit the payment of the funds to 
the husband of the decedent. What appears on the passbook «must 
govern. It is the form of the account alone as disclosed in the pass- 
book that vests title to the money. Matter of Levinsky’s Estate, 145 
Mise. 318, 260 N. Y. 8. 151. 

In pursuance of the statutory provisions, the bank trustees or diree- 
tors adopted by-laws which were printed in its passbooks. Among other 
provisions, the by-laws provide: ‘‘No deposits will be paid except to the 
depositor in person, or to some person presenting the written order of 
the depositor with the passbook.’’ Meighan v. Emigrant Industrial 
Savings Bank, 168 App. Div. 542, 153 N. Y. S. 312, affirmed 222 N. Y. 
578, 118 N. E. 1067. 

The bank is indebted to the decedent as evidenced by the passbook. 
Mierke v. Jefferson County Savings Bank, 208 N. Y. 347, 350, 101 N. E. 
889, 46 L. R. A. (N.S.) 194, Ann. Cas. 1914D, 21. I hold that the money 
on deposit belongs to the estate of Adah Chase Lunt. Submit order. 





BUSINESS LAW SECTION 


Digest of Recent Business Decisions 


SE 


Agents 


Agreement to Make Advances Against 
Commissions 
Theriault v. E. L. King & Co., Su- 
preme Judicial Court of Mass., 184 
N. E. Rep. 386 


The plaintiff entered into a con- 
tract with the defendant company 
to act as its salesman for a period 
of one year. The contract pro- 
vided that the plaintiff would “be 
advanced a drawing account of 
one hundred dollars ($100.00) per 
week, payable against commissions 
earned.” At the end of the year, 
the plaintiff had earned $663.92 in 
commissions and the defendant com- 
pany had advanced him “more than 
$2,000.” The plaintiff brought suit 
for the balance claimed to be due 
him under the contract and the com- 
pany counterclaimed for the amount 
by which the advances paid exceeded 
the commissions. The trial judge 
directed a verdict in favor of the 
plaintiff for $3,441. In reversing 
this judgment and entering judg- 
ment for the defendant, the court 
said: 


The writ in this action was dated 
March 4, 1930. At the trial the un- 
contested evidence was that the parties 
entered into the agreement above set 
out; that the plaintiff continued as a 
representative of the defendant com- 
pany, under the agreement, for the 
full period of the contract; that the 
plaintiff was credited with commissions 
on all merchandise covered by said 
agreement sold outside of New Eng- 
land whether the same was sold by 
the plaintiff. or not; that the plaintiff 


was advanced $100 per week until 
June 1, 1928, and thereafter, subse- 
quently to a conversation between the 
plaintiff and the vice-president of-the 
defendant company, was advanced $50 
per week until October 1, 1928; that 
at that time the plaintiff had been 
advanced more than $2,000 against 
the commissions earned of $633.92, 
and the defendant refused to make 
any further advances until the plaintiff 
had earned sufficient commissions to 
offset the amount already advanced. 

The contract of hire was determined 
by its own limitation as to time and 
by the performance of the parties to 
it before the writ was purchased in 
the pending action. The question for 
decision is not what would be the 
rights and obligations of the parties 
to the agreement if the defendant had 
failed during the term of the agree- 
ment to carry out and perform so 
much of the agreement as_ provides 
that “Mr. Theriault is to be advanced 
a drawing account of one hundred 
dollars ($100.00) per week, payable 
against commission earned,’ but is, 
Was the defendant under the quoted 
agreement obligated. to pay the plain- 
tiff at the end of the term a weekly 
payment of $100 during the term of 
the contract regardless of the commis- 
sions earned by him? We think the 
contract before us for interpretation 
reasonably imports an undertaking by 
the defendant to advance money 
weekly to the plaintiff in the expecta- 
tion that commissions would be earned 
by him during the term of the agree- 
ment, and that when earned they 
would be applicable to repay the 
money advanced. We are of opinion 
that the contract does not amount to 
a guaranty that the defendant would 
pay, weekly, the stipulated sum with- 
out any right of reimbursement and 
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in addition to any commissions earned. 
The advancements have resemblance 
to a loan which was to be repaid the 
defendant at the termination of the 
agreement to the extent or amount it 
was in excess of commissions then 
earned. See Menage v. Rosenthal, 187 
Mass. 470, 473, 73 N. E. 537; Clarke 
v. Eastern Advertiser Co., 106 Me. 59, 
75 A. 303; Snellenburg Clothing Co. v. 
Levitt, 282 Pa. 65, 127 A. 309. The 
cases of Luce v. Consolidated Ubero 





THE BANKING LAW JOURNAL 


Plantations Co., 195 Mass. 84, 80 
N. E. 793, and Anagnosti v. Almy, 
252 Mass. 492, 147 N. E. 854, are 
not inconsistent with the proposition 
that the plaintiff to recover against 
the defendant must prove at the ter- 
mination of the agreement a balance of 
account to his credit. Here the evi- 
dence showed a balance against the 
plaintiff. It follows that the excep- 
tions must be sustained and judgment 
be entered for the defendant. 


Contracts 


Agreement Not to Engage in Similar 
Work 
Milwaukee Linen Supply Co. v. Ring, 
Supreme Court of Wisconsin, 246 
N. W. Rep. 567 

The defendant, after working for 
the plaintiff, Linen Supply Co., for 
11 years as a driver delivering 
towels and linen on one of the 
plaintiff’s routes in Milwaukee, was 
promoted to the position of route 
foreman. His contract, which could 
be terminated by either party on 
two week’s notice, provided that he 
would not within two years after 
leaving the plajntiff’s employ en- 
gage in similar work in the city of 
Milwaukee or its suburbs. The de- 
fendant was discharged and, after 
trying to get work in another line, 
went to work as a solicitor for a 
competitor of the plaintiffs. 

The plaintiff brought this action 
to secure an injunction restraining 
the defendant from continuing in 
such work. It was held that, in the 
circumstances, the contract was one 
in unreasonable restraint of trade 
and that the plaintiff was not en- 


titled to an injunction. The court 


said: 


The appellant (linen company) con- 
tends that the decision of the trial 
court is in direct conflict with the 
decision of this court in Eureka 
Laundry Co. v. Long, 146 Wis. 205, 
131 N. W. 412, 35 L. R. A. (N. S.) 
119. It might so seem at first blush. 
The contracts involved are practically 
alike in their terms. But a contract 
in restraint of trade may be valid as 
applied to one set of circumstances 
and invalid as applied to another set. 
The circumstances involved in the two 
cases are dissimilar in many respects. 
There the defendant was a driver of 
a wagon collecting and _ delivering 
laundry, and the injunction issued 
only restrained him from operating in 
violation of his contract upon the route 
on which he had served the plaintiff; 
here the plaintiff seeks to enjoin the 
defendant from soliciting in the entire 
city of Milwaukee and its suburbs, and 
the employee was not a driver, but a 
route manager only and had no con- 
tacts with the customers except as he 
saw them collecting overdue accounts, 
adjusting complaints, or soliciting re- 
sumption of patronage where cus- 
tomers had discontinued the plaintiff’s 
business. There the defendant left 
plaintiff's employment and_ entered 


that of a rival concern; here the de- 











fendant was discharged by the plain- 
tiff. There it does not appear that 
the defendant was not fit for and 
might not procure other employment 
and he was not prevented from enter- 
ing employment of the same nature in 
other portions of the city; here he 
is enjoined from following anywhere 
in the city or practically in the whole 
county of Milwaukee the only occupa- 
tion he is fit or qualified to follow. 
There, there was no intimation or 
indication that the defendant would 
be likely to become a public charge 
if the injunction were granted; here 
such likelihood is quite apparent, in 
view of the prevailing conditions of 
unemployment of which the court 
should take judicial notice. There 
the relations between the driver and 
the customer were direct and intimate; 
here direct contacts were limited and 
comparatively few. There the de- 
fendant had personal acquaintance 
with all of the customers in the terri- 
tory in which he was enjoined from 
operating; here the defendant had 
such acquaintance with only 100 out 
of 2,500 customers of plaintiff. There 
the defendant had been operating as 
a driver in the entire district in which 
his operation was enjoined up to the 
immediate time; here the defendant 
was not a driver at the immediate 
time, and his service as driver had 
terminated two years previous and had 
been limited to one route of the five 
maintained by the plaintiff and to 
another route which he had served 
several years prior. There the injunc- 
tion ran against soliciting, contrary to 
the contract in suit, customers whom 
the defendant had served by deliver- 
ing and collecting laundry; here the 
provision of the contract in suit re- 
specting calling for or delivering does 
not apply because limited to calling 
for and delivering under the contract, 
and the defendant’s calling for and 
delivering was not done under the 
contract, but before his contract as 
route manager was entered into when 
he was employed as a driver. 
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The differences between the facts in 
the two cases justify the difference in 
the judgments, when we consider the 
reasons that have governed and should 
govern courts in determining the valid- 
ity of contracts in restraint of employ- 
ment and in denying injunctional re- 
lief upon them. Formerly the sole 
reason for holding contracts in re- 
straint of trade void was that they 
were contrary to public policy because 
the public should have the benefit of 
the services and business ability of 
everybody everywhere. With change 
of conditions, this in time came to 
be modified so that such contracts were 
considered valid if reasonable for the 
protection of the business for which 
the restraints of the contract were im- 
posed. This has again been modified 
so that the interests not only of the 
public and the business for which the 
restraint is imposed, but also of the 
party restrained, are considered, and, 
if the restraint is reasonable upon con- 
sideration of all these interests, it is 
valid. This view was expressed by 
Lord MacNaghten in 1895 in Norden- 
felt v. Maxim-Nordenfelt, on appeal 
to the House of Lords, 11 Rep. 27, 
as follows: “The public have an in- 
terest in every person’s carrying on 
his trade freely; so has the individual. 
All interference with individual liberty 
of action in trading, and all restraints 
of trade of themselves, if there is 
nothing more, are contrary to public 
policy, and therefore void. That is the 
general rule. But there are exceptions; 
restraints of trade and interference 
with individual liberty of action may 
be justified by the special circum- 
stances of a particular case. It is a 
sufficient justification, and, indeed it is 
the only justification, if the restriction 
is reasonable,—reasonable that is in 
reference to the interests of the parties 
concerned, and reasonable in reference 
to the interests of the public, so framed 
and so guarded as to afford adequate 
protection to the party in whose favor 
it is imposed, while at the same time 
it is in no wise injurious to the public.” 
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Contract Held Void as Against Public 
Policy 

Goodier v. Hamilton, Supreme Court 

of Washington, 19 Pac. Rep. (2d) 
392 

An agreement to pay a person 
for his services in locating a party 
who will be able to secure a fran- 
chise to operate an auto freight 
business is contrary to public policy 
and cannot be enforced. 

The defendant in this case owned 
an interest in an auto freight busi- 
ness operating between Wenatchee 
and Seattle. He wished to enlarge 
the business and to secure a; certifi- 
cate of necessity from the state 
department of public works. Hav- 


ing tried to get the certificate with- 
out success, he told the plaintiff 
that he would pay him $1,000 if 


the plaintiff “would take him to the 
party who would be able to secure 
that franchise for him.” The plain- 
tiff introduced the defendant to an 
attorney who succeeded in getting 
the franchise. In this action to 
recover the $1,000, it was held that 
the contract was void and that the 
plaintiff could not recover, the court 
saying: 


The contract was contra  bonos 
mores (against public policy). The 
oral agreement of the parties was one 
of corrupt tendency. It tended clearly 
to destroy the public confidence in the 
purity of the administration of the 
law, hence was void as against public 
policy. 

“The term ‘public policy’, . . 
braces all acts or contracts which 
tend clearly to injure the public 
health, the public morals, the public 
confidence in the purity of the admin- 
istration of the law, or to undermine 
that sense of security for individual 


- €m- 
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rights, whether of personal liberty or 
of private property, which any citizen 
ought to feel.” 6 R. C. L. 712, § 120. 

The necessary inference to be drawn 
from the agreement is that the at- 
torney with whom appellant (plain- 
tiff) was acquainted was one who 
would be employed by the respondent 
because of influence which such at- 
torney or his friends had with those 
(members of a quasi judicial board) 
who were charged with the duty of 
deciding whether certificates of neces- 
sity should be granted; that is, appel- 
lant agreed to secure an attorney 
whose personal or political influence 
would influence the board of public 
works to favorably act upon respond- 
ent’s application for authorization to 
operate an auto freight line between 
Wenatchee and Seattle. That is the 
only reasonable inference to be drawn 
from the fact that the agreement pro- 
vided for contingent compensation— 
payment of $1,000 only in the event 
the attorney selected by appellant suc- 
ceeded in obtaining the certificate for 
respondent. The striking feature of 
the agreement. was that the compensa- 
tion to be received by the appellant 
was contingent upon his finding a 
lawyer who would achieve success 
where two other reputable attorneys 
had either failed or refused to act. 
Such contracts suggest the use of 
secret or sinister influence on public 
officers. 

In determining whether a contract 
is contrary to public policy, the test 
is not merely what the parties actually 
did, or contemplated doing, in .order 
to carry out the contract, or even the 
actual result of its performance, but, 
rather, whether the contract as made 
has a tendency to evil. 


“In determining whether a given 
contract contravenes public policy, the 
test is not always nor necessarily what 
acts the parties performed or contem- 
plated, in order to fulfill their agree- 
ment, or its actual result, but rather 
whether its tendency is evil.” Oliver 
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v. Wilder, 27 Colo. App. 337, 149 
P, 275, 277. 

It does not appear, it is not even 
hinted, that the attorney retained by 
respondent used, or that it was con- 
templated that he would use, improper 
means to obtain the authorization 
sought by respondent. However, the 
agreement of the parties is of such a 
nature that such means might have 
been used. It is within the realm of 
contemplation that a contract of this 
nature would readily suggest to one 
desirous of securing a highly com- 
pensatory result, to employ means 
which the law, good morals, and public 
policy do not sanction. To anticipate 
and prevent a subversion of a proper 
administration of justice, the law 
should make it impossible for any 
such temptation to be carried into 
fruition, by condemning a _ contract 
that contains the germ of possible cor- 
ruption. Failure to condemn the con- 
tract in the case at bar would imply 
approval of a brokerage in lawyers’ 
services. An agreement by an attorney 
to divide fees with a third person, if 
the latter will procure employment for 
the former, is contrary to public 
policy and void. 2 R. C. L. 1045. 
Such contract is not distinguishable 
in principle from the agreement on 
which appellant seeks to recover. 


537 


This did not coincide with the 
views of Chief Justice Beals who 
wrote as follows: 


I am unable to find in the contract 
which the trial court found that the 
parties entered into any of the sinister 
elements detected by the majority. 
Surely a man may ask his friend for 
advice concerning the proposed em- 
ployment of a professional man, and 
the gratuitous giving of such advice 
in response to a request is entirely 
proper. If the friend whose opinion 
is sought is asked to devote some time 
and effort to acquiring information 
which may render the advice to be 
given of greater value, why cannot he 
receive compensation for the time ex- 
pended? 

Appellant did not stir up litigation. 
Clearly it appears from the record 
that the original proposition came 
from respondent, who already had in 
mind the proceeding which he desired 
to institute. While it is true that the 
consideration offered by respondent 
was very considerable, he fixed the 
amount himself, and cannot now com- 
plain if the court takes him at his 
word. If an attorney could handle 
the proceedings upon a_ contingent 
basis, I see no reason why appellant’s 
compensation could not also be con- 
tingent upon the successful issue. 


Corporations 


Officer’s Agreement to Resell Stock to 
Corporation 
Wand v. Blum, Supreme Court of 
Pennsylvania, 164 Atl. Rep. 596 
Where an officer of a corporation 
purchases stock in the company 
under an agreement that, if he 
leaves the employ of the company, 
“he agrees to resell the said fifty 
shares of common stock” to the 
president of the company at the 


price paid for it, the officer cannot, 
upon leaving the company, compel — 
the president to purchase the stock 
or collect damages for his refusal 
to do so. Such an agreement merely 
gives the president an option to buy 
the stock. There is no obligation 
upon him to buy the stock in the 
absence of an express agreement 
to that effect. The opinion of the 
court in this case follows: 
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Plaintiff sued in assumpsit to re- 
cover the sum of $10,000 with interest 
alleged to be due upon a contract for 
the purchase of fifty shares of common 
stock in Craftex Mills, Inc., of which 
company defendant was president and 
majority stockholder. The court be- 
low sustained defendant’s affidavit of 
defense in lieu of demurrer and en- 
tered judgment thereon for defendant. 
Plaintiff appealed. 

Previous to entering suit plaintiff 
had been an officer in Craftex Mills, 
Inc., and purchased the stock in ques- 
tion from defendant under a written 
agreement dated December 23, 1924. 
This agreement set out in detail the 
terms of payment and provided in the 
last paragraph as follows: “It is un- 
derstood and agreed upon by the 
parties mentioned that should Mr. 
Wand, at any time, leave the employ 
of the Craftex Mills, Inc. of Phila- 
delphia, Pennsylvania, he agrees to 
resell the said fifty shares of common 
stock to Mr. Blum at the price paid 
for same.” The sole question for our 
consideration is whether the clause of 
the agreement referred to places an 
obligation upon defendant to repur- 
chase the stock. It is clear that it 
does not and that the paragraph in 
question was merely an option for 
defendant’s benefit. 


At the argument it was stated that 
the question of an acceptance of the 
stock by defendant (so as to take the 
case out of section 4 of the Sales Act 
[69 PS § 42]) had been abandoned 
and the point will accordingly not be 
considered here. 


The paragraph of the agreement 
upon which appellant (plaintiff) relies 
creates no obligation on defendant’s 
part to buy. Such provision in a 
contract is uniformly considered to be 
no more than an option to repurchase 
unless from the context a different 
result was clearly intended by the 
parties, as in Uhlman v. Sullivan, 242 
Pa. 436, 89 A. 550. In Reitz’s 
Appeal, 64 Pa. 162, a provision in a 
contract of sale that defendant “should 
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‘have the right to purchase back the 
said property’”’ was held to be a mere 
option. In Lindsay’s Estate, 210 Pa. 
224, 59 A. 1074, all the stockholders 
of a corporation agreed with each 
other that in case only one or more 
of them should desire to sell his stock 
in the company and retire from the 
business or in the event of the death 
of a stockholder, the stockholders who 
remained in the business should have 
“the option to purchase and acquire 
the whole of the stock interest of such 
party.” This agreement was held to 
create an option. See, also, Garrett v. 
Phila. Lawn Mower Co., 39 Pa. Super. 
Ct. 78. 


We are not in accord with appel- 
lant’s contention that the clause “he 
(plaintiff) agrees to re-sell” imposes 
a reciprocal obligation upon defendant 
to buy. In Barton v. Thaw, 246 Pa. 
348, 92 A. 312, Ann. Cas. 1916D, 570, 
the phrase “agree to sell” was con- 
strued to give rise merely to an option. 
Likewise in Swank v. Fretts, 209 Pa. 
625, 59 A. 264, no obligation to pur- 
chase existed where the language was 
“the party of the first part .. . ‘agrees 
to sell.’”” See, also, Berwind v. Wil- 
liams, 172 Pa. 1, 14, 33 A. 353, 354, 
where the court said: “the agreement 


gave him an option to buy; nothing 


more, for there was no obligation on 
his part to do so.” 

The judgment of the court below 
is affirmed. 


Sale of Stock Certificate Fraudulently 
Obtained 


Brooks v. Union National Bank, Su- 
preme Court of Kansas, 20 Pac. Rep. 
(2d) 830 
One who purchases, in good faith, 

a stock certificate indorsed in blank 
will obtain good title to it notwith- 
standing the fact that the person 
who sold it obtained it from the 

real owner by fraud. 
In this case, one Conway, falsely 














represented to the plaintiff that he 
was the agent of a reputable bond 
house in Wichita. The plaintiff de- 
livered to Conway a certificate for 
twenty-five shares of the Kansas 
Power & Light Company, with the 
understanding that the bond house 
would pay him for the certificate 
in cash or deliver to him shares of 
General Motors stock within three 
days. Conway offered the certifi- 
cate to the defendant bank. The 
bank refused to buy it unless it bore 
a notary seal. Within a short time, 
it was presented with the required 
seal on it and the bank, in good 
faith, paid Conway $2000. When 
the plaintiff discovered the fraud, 
he brought this action against the 
bank to recover the stock. It was 
held that, as the bank acted in good 
faith in the transaction, the plain- 
tiff was not entitled to recover. In 
the opinion the court said: 


The theory of plaintiff is that the 
transaction between plaintiff and Con- 
way is the same as though Conway 
had stolen the stock from plaintiff; 
that he, on that account, acquired no 
title whatever to the stock and that 
hence no subsequent purchaser could 
obtain any title whatever from him. 
Able counsel cite authorities in their 
brief to sustain this rule. These cases 
relate, however, to tangible, personal 
property and not to certificates of 
stock. The leading case on this sub- 
ject is National Safe Deposit, Savings 
& Trust Co. v. Hibbs, 229 U. S. 391, 
33 S. Ct. 818, 57 L. Ed. 1241. In 
that case a trusted bank official took 
stock certificates which had been in- 
trusted to him, indorsed them in 
blank, and sold them fer his own 
benefit. In an action the bank was 
held liable. The basis for the doc- 
trine fixing liability is’ that where one 
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of two innocent persons must suffer 
by the acts of a third he who has 
enabled such third person to occasion 
the loss must sustain it. It is well 
known that while stock certificates are 
not negotiable paper, they circulate 
in the trade and commerce of the 
country about as much as though they 
were negotiable. They are framed 
with that idea in mind. Possession 
alone of a stock certificate would not 
be sufficient indicia of title to enable 
one who procured the certificate by 
fraud to pass title to an innocent 
purchaser, but possession coupled with 
the fact that the certificate was in- 
dorsed in blank is sufficient. In the 
Hibbs Case the negligence of the bank 
in trusting the employee with the 
indorsed certificates was the thing 
that caused the two innocent persons 
to suffer. In the case under considera- 
tion the negligence of plaintiff in de- 
livering the certificate to a stranger 
and indorsing it in blank was the 
thing that caused the loss to plaintiff 
and the bank. In such a case follow- 
ing the rule laid down in the Hibbs 
Case and in Nolan v. Robertson, 131 
Kan. 838, 291 P. 750, the loss should 
fall on the person whose negligence 
caused the loss. That person is plain- 
tiff. Counsel attempt to distinguish 
this case from the cases just cited by 
pointing out that Conway told plaintiff 
he was agent for Branch-Middlekauff 
and plaintiff thought all the time that 
he was dealing with Branch-Middle- 
kauff. We cannot see how this 
changes the situation. It is just a 
variation in the scheme by which 
plaintiff was swindled. It does not 
have any effect on the relation be- 
tween plaintiff and innocent pur- 
chasers of the certificate. Counsel 
cite the case of Hutson v. Imperial 
Royalties Co., 1384 Kan. 378, 5 P. 
(2d) 825. That case was to recover 
for the value of stock which was 
fraudulently taken away from an old 
man who, the record showed, was 
laboring under a physical and mental 
handicap. The opinion treats the 
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transaction as a species of theft, but 
the mental handicap was held by the 
court to be so great that he was not 


capable of performing any act which 
would bind him. There is no evidence 
of a mental handicap in this case. 


Insurance 


Burglary Covered by Policy 


Vailsburg Motor Corporation v. Fidel- 

ity & Casualty Co., Court of Errors & 

Appeals of New Jersey, 164 Atl. Rep. 
408 


Where the contents of a safe are 
removed by working the combina- 
tion of the outer door and breaking 
the lock on an inner door, the loss 
is covered by a burglary policy 
excluding liability for loss “effected 
by opening the door of any vault, 
safe or chest by the use of a key 
or by the manipulation of any 
lock.” The opinion of the court in 
this case reads as follows: 


The suit is on a policy of burglary 
insurance, to recover loss sustained by 
burglarious opening of a safe. The 
trial judge directed a verdict for the 
defendant. The proof indicated with- 
out substantial dispute that the com- 
bination of the main or outer door had 
been manipulated, as there were no 
marks of any kind to show violence. 
On opening the outer door, the bur- 
glar encountered an inner door made 
of a thin sheet of metal, and locked 
by a cylinder lock operated by a 
key. This lock they destroyed by 
driving it in with a hammer or other 
tools, and thereby gained access to a 
sum of money within, which of course 
was taken. 


The pertinent provisions of the 
policy are indemnity paragraph I, and 
paragraph F, entitled “Exclusions.” 

Paragraph I is as follows: ‘For 
loss by burglary, of any such property 
from within that part of any safe or 


vault to which the insurance under 
this policy applies, occasioned by any 
person or persons making felonious 
entry into such safe or vault by actual 
force and violence, of which force 
and violence there shall be visible 
marks made upon such safe or vault 
by tools, explosives, electricity, gas or 
other chemicals, while such safe or 
vault is duly closed, and locked by at 
least one combination or time lock, and 
located in the Assured’s premises as 
hereinafter defined, or while located 
elsewhere after removal therefrom by 
burglars.” 

Paragraph F, so far as pertinent, 
reads: “The company shall not be 
liable for loss or damage: . .. (6) 
Effected by opening the door of any 
vault, safe or chest by the use of a 
key or by the manipulation of any 
ee a 

The trial judge held that, if only 
paragraph I were to be considered, 
force and violence to any part of the 
safe (resulting in entry thereinto) 
would have been sufficient; but that 
exclusion F-6 barred the plaintiff of 
recovery, as the door of the safe had 
been opened without force or violence. 

We concur in his view touching the 
construction of paragraph I, but with 
respect to exclusion F-6 we think that 
he overlooked the proper significance 
of the words “loss or damage effected 
by opening,” etc. 

The verb “effect” is thus defined in 
Webster’s International Dictionary: 
(1) To produce: to do: to make; (2) 
to bring to pass: to execute: enforce: 
accomplish. 

Now all that was “effected” by 
opening the outer door by the com- 
bination was that access was gained 


as 
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to the locked inner door; and the loss 
or damage was not “effected” until 
the lock of the inner door had been 
broken. , 

Construing the policy strictly against 
the insurer, according to the accepted 
rule, we think that the facts proved 
did not bring the case within the 
terms of exclusion F-6, and there was 
consequently error in directing a ver- 
dict, requiring a reversal and a venire 
de novo. 


Stolen Automobile Not Covered by 
Theft Policy 


Berry Chevrolet Co. v. Automobile 
Ins. Co. of Hartford, Conn., Supreme 
Court of Minn., 246 N. W. Rep 547 


An automobile stolen during the 
night time from an open lot adjoin- 
ing the owner’s garage, where it was 
left while awaiting repairs, is not 
covered by a theft policy, excluding 
cars stored “in any open lot or 
unroofed space or in any building 
not securely enclosed and locked 
when unattended.” 


The opinion of the court in this 
case reads as follows: 


Action to recover theft insurance 
for the loss of an automobile. There 
was a verdict for plaintiff. Defendant 
appeals from the order denying its 
alternative motion for judgment not- 
withstanding or a new trial. 


Plaintiff is a retail automobile dealer 
with a sales garage on the west side 
of Victoria street near the latter’s in- 
tersection with Grand avenue in Saint 
Paul. The automobile in question was 
stolen between 3 and 7 a. m. Novem- 
ber 15, 1930. On the preceding day, 
while in use by plaintiff, a bearing 
burned out. The car was towed to 
plaintiff’s Victoria street garage. It 
could not be repaired immediately. 
There was no room for it in the build- 


ing, and so about 4 p. m. November 
14 it was taken out to a vacant lot 
in the rear where it remained until 
stolen. It was intended that the ma- 
chine should be taken back into the 
shop and repaired as soon as the me- 
chanics could get to it. The loss is 
admitted, and there is no question 
but that the jury properly fixed the 
amount at $250. 


The defense is that the loss was 
not covered by the policy sued upon. 
The determinative provision is sub- 
division (d) under paragraph 3, one 
of the “exclusions” of the policy, read- 
ing as follows: “This policy does not 
cover theft, robbery, or pilferage .. . 
of any property stored or displayed 
in any open lot or unroofed space or 
in any building not securely enclosed 
and locked when unattended, but this 
provision shall not affect property 
temporarily outside buildings while 
being transported or moved in the 
ordinary course of business.” 

The car was stored on an “open 
lot,” an “unroofed space,” and so not 
within the policy coverage, unless it 
was “being transported or moved in 
the ordinary course of _ business.” 
There is no rule on construction, how- 
ever liberal, permitting an affirmative 
answer to that determinative proposi- 
tion. Actual movement of the car at 
the moment of theft is doubtless not 
prerequisite to liability. But it must 
have been at the moment the subject 
of some process of transportation or 
movement to remove it from the scope 
of the exclusionary language. This 
machine, when stolen, was at rest, in 
storage, and intended to remain so 
indefinitely, for a long or short period, 
the duration of which was to be dic- 
tated by the convenience of plaintiff's 
mechanics. So there is negatived the 
process of transportation or movement 
essential to recovery. 

The order must be reversed, with 
direction to enter judgment for de- 
fendant. 


So ordered. 


3 BBE 
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Pledge 


Right of Pledgor of Stock to 
Dividends 
Mandel v. North Hudson Inv. Co., 


Court of Chancery of New Jersey, 
164 Atl. Rep. 455 


In the absence of an _ express 
agreement to the contrary one who 
indorses a stock certificate in blank 
and pledges it as security for a 
loan is entitled to dividends declared 
on the stock until the stock is trans- 
ferred to the name of the pledgee 
on the books of the corporation. 
In the opinion the court said: 


The question as to who is entitled 
to the dividends under such circum- 
stances does not appear to have been 
passed on by our courts. The right 
of the pledgee of stock to dividends 
has been adverted to but never de- 
cided when directly before the court. 

In Security Trust Co. v. Edwards, 
90 N. J. Law, 558, 101 A. 384, L. R. 
A. 1917F, 273, the Court of Errors 
and Appeals held that the interest 
of a nonresident deceased pledgor of 
stock of a New Jersey corporation 
was subject to the transfer tax on the 
ground that the pledgor’s interest is 
a property interest having a situs in 
New Jersey. The court says, page 
561 of 90 N. J. Law, 101 A. 384, 
385: “As between the pledgor and 
pledgee, the pledgor is still the general 
owner. The pledgee has a special 
property only and upon payment of 
the debt this is extinguished.” 

The court quotes with approval from 
Sewell v. Burdick, 10 App. Cas. 74, 
54 L. J. Q. B. 156, that the pledgees 
“acquired a special property in the 
goods, with a right to take actual 
possession should it be necessary to 
do so for their protection or for the 
realization of their security. They 
acquired no more, and, subject there- 
to, the general property remained in 
the pledgor.” 

The court also quotes from Donnell v. 


Wychoff, 49 N. J. Law, 48, 7 A. 672, 
wherein the subject-matter of the 
pledge was corporate stock, as follows: 
“Upon a pledge of property as secu- 
rity for a debt, the pledgee has only a 
special property. The general prop- 
erty is in the pledgor, subject to the 
rights of the pledgee.” 

McCrea v. Yule, 68 N. J. Law, 
465, 53 A. 210, is quoted from as 
follows: “A pledgee of personal prop- 
erty, assigned as collateral security, 
has the right to collect the interest, 
dividends, and income accruing on the 
collateral assigned, accounting to the 
pledgor upon the redemption of the 
pledge.” 

In none of these cases was the right 
to collect dividends passed upon. In 
McCrea v. Yule an interest in an 
estate was assigned as collateral, and 
there was an express assignment of 
income. In Donnell v. Wyckoff the 
pledgees were sought to be charged 
with conversion because of the ex- 
change of the pledged stock for other 
stock upon reorganization of the cor- 
poration. Here the pledgees had re- 
ceived the stock indorsed in blank and 
had actually transferred the stock to 
their names on the books of the cor- 
poration. The court says, page 51 of 
49 N. J. Law, 7 A. 672, 673: “It 
was pledged to the plaintiffs by the 
delivery of the certificate of stock, 
with an indorsement of transfer in 
blank, signed by the defendant. The 
pledge included the dividends that 
might be made upon the stock, as 
well as the shares of stock. Jones, 
Pledges, § 398. The transfer of the 
stock on the company’s books out of 
the defendant’s name was _ contem- 
plated by the indorsement of transfer 
on the back of the certificate. An 
actual transfer of the stock on the 
company’s books was necessary to en- 
able the plaintiffs to collect and re- 
ceive dividends, if not to protect the 
stock from the defendant’s other credi- 
tors. The proof is that the transfer 
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was made to enable the plaintiffs to 
receive dividends; and upon the trans- 
fer on the books dividends to the 
amount of $1,250 were received, which 
are credited on the note.” 

In the instant case the stock was 
indorsed in blank, but no transfer was 
made upon the books of the Common- 
wealth Trust Company. The certifi- 
cate was delivered with a collateral 
note which consisted of an elaborate 
printed form prepared by the pledgee, 
which set forth in great detail certain 
rights of the pledgee. This document 
is silent as to whether the pledgee 
shall have the right to collect divi- 
dends or not. From the time of the 
giving of the note until the insolvency 
of the pledgor, dividends were col- 
lected by the pledgor without any 
question. It would appear, therefore, 


543 


that the pledgee asserted no right to 
these dividends. I do not see that 
the insolvency of the pledgor effects 
any change in the right to dividends, 
so long as the pledgee makes no trans- 
fer upon the books of the corporation 
so that dividends would be paid to it. 
It seems clear that the parties to the 
transaction did not intend that the 
pledgee should receive the dividend 
on the stock. The corporation declar- 
ing a dividend would of course make 
the dividend payment to the stock- 
holder appearing on its books until a 
transfer was made thereon. The 
pledgee must have known that this 
would be done. In the absence of any 
provision for assignment of dividends, 
I must therefore find that the terms 
of the pledge gave the pledgee no 
right to either dividend. 


Receivers 


Receivership for Corporation Denied 


Tachna v. Pressed Steel Car Co., 
Court of Errors and Appeals of New 
Jersey, 164 Atl. Rep. 413 


A court should not appoint re- 
ceivers for a $40,000,000 corpora- 
tion at the instance of the holders 
of seven $1,000 slightly overdue de- 
bentures of the corporation. The 
opinion of the court reads in part 
as follows: 


The Pressed Steel Car Company is 
a New Jersey corporation enjoying a 
lucrative business in the manufacture 
of railroad cars. The balance sheet 
shows assets of more than forty mil- 
lions of dollars and a surplus of more 
than twelve millions of dollars. The 
company has a large amount of cash 
on hand, and its officers appear to 
be capable and conscientious; at least, 
there is not a suggestion in the record 
to the contrary. The company has, 


during the last year, operated at a 
loss; but there can be little doubt that 
economies and a slight increase in 
business will do much towards restor- 
ing earnings. The prospects are that 
this company may carry on as long 
as railroad cars are used. The mere 
circumstance that it has used part of 
its earned surplus in operation, in 
times such as business men have of 
late experienced, indicates no more 
than that the officers have made the 
very use of the surplus intended when 
it was created. A suspension of busi- 
ness, or a sale of capital assets, would 
certainly be disastrous at this time. 

Those substantially interested in the 
company have faith in its prospects. 
There are times when it is not advan- 
tageous to press for the liquidation of 
a going business. Where the officers 
with an honest purpose are striving 
against adversity and their case is not 
hopeless, the Court of Chancery can 
accomplish nothing by the appoint- 
ment of receivers, and it is under a 
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duty not to intervene, unless the action 
of the officers and directors is such 
as to jeopardize the interest of credi- 
tors and the public. Brundred v. 
Paterson Machine Co., 4 N. J. Eq. 
294. 

There is no redress for a mistaken 
use of the power vested in the Court 
of Chancery for the appointment of 
receivers. Greenbaum v. Lafayette & 
Broad Realty Corp., 96 N. J. Eq. 317, 
124 A. 755. The power to appoint 
receivers is also the power to destroy 
a going business. The power should 
never be exercised except where the 
statutory requirement clearly appears 
that “the corporation has become in- 
solvent and is not about to resume its 
business in a short time thereafter, or 
that its business has been and is being 
conducted at a great loss and greatly 
prejudicial to the interests of its credi- 
tors or stockholders, so that its busi- 
ness cannot be conducted with safety 
to the public and advantage to the 
stockholders.” P. L. 1931, pp. 545, 
546 (Comp. St. Supp. § 47-65). 
The intervention of the court can 
seldom have any other result than 
the ultimate sale and distribution of 
assets. When money is scarce and 
business is depressed, there is. not a 
market for the sale of assets. “It is 
easy to see, if the court should put 


: forth its power at such a time merely 


because the corporation assailed had, 
from such causes, become insolvent, it 
would do harm, rather than good; and 
instead of giving protection to credi- 
tors, it would imperil their safety, and, 
instead of preserving the rights of 
stockholders, it would destroy the 
value of their stock.” Atlantic Trust 
Co. v. Consolidated Electric Storage 
Co., 49 N. J. Eq. 402, 23 A. 934, 
Bas... .°. 

The two complainants hold seven 
$1,000 slightly overdue debentures of 
the defendant company. It does not 


appear how, when, or what price they 
acquired the same. The total issue 
was for several millions of dollars. 
The company had offered a plan of 
refinancing which appears to be ac- 
ceptable to the other debenture 
holders; at least, they did not inter- 
vene. Obviously, the complainants did 
not present a claim justifying the 
action taken. Their interest in the 
corporation is far too small to justify 
a present liquidation which can only 
result in great loss to the public, 
creditors and stockholders. The com- 
pany has a large amount of cash and 
receivables on hand. Not a single 
merchandise creditor presses’ for 
action. The default on the debentures 
occurred only this month. No doubt 
the matter can be adjusted, but if 
it cannot the complaint upon which 
the Court of Chancery may exercise 
its discretion must come from those 
substantially interested as creditors or 
stockholders in the corporation and 
there must be a showing of the statu- 
tory requisites. There certainly must 
be a showing of a general inability 
to meet pecuniary obligations as they 
mature by the honest use of assets or 
credits. Wright v. American Finance 
& Securities Co., 85 N. J. Eq. 181, 
96 A. 387; Hoover Steel Ball Co. v. 
Schafer Ball Bearings Co., 89 N. J. 
Eq. 433, 105 A. 500. “Or that its 
business has been and is being con- 
ducted at a great loss and greatly 
prejudicial to the interest of its credi- 
tors or stockholders, so that its busi- 


ness cannot be conducted with safety 


to the public and advantage to the 
stockholders.” P. L. 1931, p. 546. 
A forty million dollat corporation in 
times such as these may not be liqui- 
dated to satisfy a claim for a few 
thousand dollars where the manage- 
ment appears honest and capable. The 
interests of the public, creditors and 
stockholders are not so served. 
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Sales 


Time for Returning Defective 
Machine 
Rouse Drug Store v. Columbia Scale 
Co., Supreme Court of Mississippi, 
146 So. Rep. 297 
A contract for the sale of a 
weighing scale provided that the 
purchaser might return it with or 
without reason, by freight, within 


30 days after the time of delivery.: 


It was held that, where the pur- 
chaser found the scale to be defec- 
tive, but retained it beyond the 30 
day period, he had lost the right 
to return it and was liable for the 
purchase price. The purchaser can- 
not defend an action for the pur- 
chase price in such a case by show- 
ing that he wrote to the seller 
stating that the machine was defec- 
tive and asking for shipping in- 
structions and that the seller did 
not reply. The purchaser needed 
no information on that score. All 
he had to do, under his contract, was 
to deliver the machine to the proper 
railroad, consigned to the seller. 


The following paragraphs are 
quoted from the court’s opinion: 


In the absence of a provision in the 
contract of sale to the contrary, the 
buyer, when the article delivered is 
defective or unsuited for the purpose 
for which it was sold and purchased, 
has the right to rescind the sale and 
return the article to the seller within 
a reasonable time, or, when sued for 
the price thereof, to set off against it 
the difference between the price of 
the article purchased and the value 
of the article actually delivered. But, 
in a contract for the sale or return 
of an article, the right of the buyer 


is measured by the stipulated condi- 
tion for the return of the article. 
Here that right was limited to thirty 
days; consequently that stipulation of 
the contract must have been complied 
with in order for the appellant to 
escape the payment of the price of 
the article delivered. 55 C. J. 484; 
Columbia Weighing Machine Co. v. 
Young, 222 Mo. App. 144, 4 S. W. 
(2d) 828; Yerxa, Andrews & Thurs- 
ton v. Macaroni Manufacturing Co., 
315 Mo. 927, 288 S. W. 20; Ferguson 
v. Oliver, 8 Smedes & M. 382. But 
the appellant says that this limitation 
on his right to return the scale was 
waived by the appellee, for the reason 
that he advised it by letter of the 
defective condition of the scale, and 
asked for shipping directions, to which 
he received no reply. 

The evidence in support thereof is 
contained in the following questions 
and answers appearing in the appel- 
lant’s testimony: 

“A. So I then sat down (referring 
to a time shortly after he received 
the scale) and wrote them and asked 
them the condition of the scales and 
what they should do and asked them 
what to do with them and how to 
dispose of them. 

“Q. State to the court and jury 
whether or not you had written to 
them the scales were defective and 
you didn’t want them? A. Yes, sir; 
I wrote them immediately and _ sat 
right down and I’ve got proof that 
I did do it and wrote them and told 
them and explained just what I have 
told you about it; I asked them what 
we could do with the scales that I 
wasn’t satisfied with them. 

“Q. State to the court and the jury 
whether or not you knew exactly how 
to proceed to get the scales out of 
your possession? A. No, sir.” 

The appellant (purchaser) retained 
no copy of his letter; and the evidence 
does not disclose that he deposited it 
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in the mails, properly addressed and 
stamped. The appellee denied receiv- 
ing any letter from the appellant, ex- 
cept one of a different nature. 
Putting on one side the failure of 
the evidence to disclose the mailing of 
the letter, properly stamped and ad- 
dressed, and assuming that the jury 
would have found that the appellee 
received, and did not reply to, the 
letter, that fact would fall far short 
of constituting a waiver of the limita- 
tion of the time within which the 
appellant had the right to return the 
seale or of constituting a refusal by 
the appellee to take it back. The 
letter did not indicate that the appel- 
lant did not know the appellee’s ad- 


Company Liable in Damages 
Lynch v. Carolina Telephone & Tele- 
graph Co., Supreme Court of North 
Carolina, 167 S. E. Rep. 847 

A telephone company will be 
liable in damages to a person who 
is injured by a bolt of lightning 
conducted over one of its wires into 
a dwelling in which it has installed 
a telephone instrument. The in- 
jured person was passing within 
about two feet of the telephone 
instrument when the accident oc- 
curred. A verdict for $5,000 in 
favor of the plaintiff was affirmed 
on appeal the court saying: 


The liability of telephone companies 
is well stated in Jones (2d Ed.) 
Telegraph and Telephone Companies, 
part § 198, p. 225, et seq.: “Telephone 
companies should equip their tele- 
phones which they have installed in 
buildings with known and approved 
devices so as to prevent their wires 
from conducting lightning or excessive 
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Telephone Companies 






dress, and therefore did not know to 
what place to ship the scale; and, 
leaving out of view the fact that the 
contract which the appellant signed, 
but of which he said he had no copy, 
clearly discloses the appellee’s address, 
the letter itself must have disclosed 
that he knew the address. He needed 
no information on this score; and all 
that he had to do was to deliver the 
scale to a carrier, consigned to the 
appellee. We express no opinion, as 
the case does not call therefor, on 
what the rights of the appellant would 
have here been if the whereabouts of 
the appellee had been actually un- 
known to him. 


Affirmed. 






currents of electricity to or into said 
buildings; and, in the discharge of 
such duty, they must exercise the care 
of a prudent person under like circum- 
stances, otherwise they will be liable 
to any one injured thereby. Conse- 
quently they will be liable for personal 
injuries to one using their instruments 
in the ordinary manner during an ordi- 
nary electrical disturbance, or from a 
discharge of electricity from wires to 
persons not actually coming in contact 
therewith. Furthermore, where so 
dangerous an agency as electricity is 
undertaken to be delivered into houses 
by electrical companies for daily use, 
very great care and caution should be 
observed, and such a degree thereof 
as is commensurate with the danger 
involved and which is enhanced by 
the lack of the consumer’s knowledge 
of the safety of the means and appli- 
ances employed to effect the delivery. 
It is generally held that in case of 
injuries sustained from electric appli- 
ances on private property the doctrine 
of res ipsa loquitur (the thing speaks 
for itself) applies where it is shown 
that all the appliances for generating 
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and delivering the electric current are 
under the control of the person or 
company furnishing the same. So also 
the company will be liable if the injury 
results, not from a shock received 
from an excessive current of electric- 
ity, but because of the negligence of 
the electric company in not properly 
attaching its fixtures.” 


In 26 R. C. L. part § 40, “Tele- 
graphs and Telephones,” at pages 531, 
532, the following principle is laid 
down: “A duty is imposed upon tele- 
phone companies to adopt precautions 
for preventing charges of atmospheric 
electricity from entering buildings over 
their telephone wires; and if there 
are known and approved appliances or 
devices which may prevent injury to 
persons or property from the above 
cause, due care should be used in 


selecting, placing and maintaining the 
same to such extent as may be reason- 
ably necessary and effective, and for 
failure to perform the duty imposed 


upon it in this respect the company 
may become liable for injury or death 
occasioned thereby, even though the 
person injured in such case was not 
using the telephone. Such _ wires 
should also be properly insulated 
where the company is bound to know 
that they could become the conductor 
of a deadly current heavily and dan- 
gerously charged; and if a person is 
injured by an electric current from 
a telephone on his premises, such fact 
of itself is evidence of negligence on 
the part of the company.” 

In Pearce v. Mountain States Tel. 
& Tel. Co., 65 Colo. 91, 173 P. 871, 
872, L. R. A. 1918F, 1102, at page 
1105, the court said, in part: “There 
was evidence that an excess current 
of electricity, induced by lightning, 
was conveyed over the telephone wires 
into plaintiff’s building, setting it on 
fire. Defendant was bound to know 
that its wires might become charged 
with a dangerous current induced by 
lightning, which made it the duty of 
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the company to use reasonable pre- 
caution to guard against fire. Because 
such excess current was produced by 
lightning makes no difference in de- 
fendant’s liability, if it could have 
avoided the injury by exercising ordi- 
nary care and diligence. From the 
business in which defendant is en- 
gaged, it is presumed to _ possess 
special knowledge and skill in such 
matters, not possessed by laymen, 
which it was its duty to use for the 
protection of its patrons, no matter 
whether the current was generated by 
it or produced by lightning. It was 
as much its duty to be diligent in 
affording protection against a current 
likely to come over the wires not 
generated by it, as a current it gen- 
erated, and it could not escape this 
responsibility by pleading that the ex- 
cess current was induced by lightning. 
No one was responsible for the light- 
ning; but if defendants’ faulty instal- 
lation or management of the phone 
and its appliances was responsible for 
the excess current coming over the 
wires, entering the building and doing 
the damage, or if by the use of ordi- 
nary and reasonable care, precaution, 
and diligence it could have avoided 
the injury, it is responsible.” Turner 
v. Power Co., 154 N. C. 131, 69 S. E. 
767, 32 L. R. A. (N. S.) 848; Starr 
v. Telephone & Tel. Co., 156 N. C. 
435, 72 S. E. 484; Shaw v. N. C. 
Pub. Service Co., 168 N. C. 611, 84 
S. E. 1010; McAllister v. Pryor, 187 
N. C. 882, 123 S. E. 92, 34 A. L. R. 
25; Elliott v. Board of Com’rs of 
Lexington, 201 N. C. 838, 160 S. E. 
924. 

We think the principle on which 
this action was tried is well settled 
in this state. The evidence was suf- 
ficient to have been submitted to the 
jury on the question of actionable 
negligence. The question of proxi- 
mate cause was for the jury to deter- 
mine. There is no evidence of an 
intervening cause that produced the 
injury. 
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Workmen’s Compensation 


Time for Filing Claim 


Richardson v. National Refining Co., 
Supreme Court of Kansas, 18 Pac. 
Rep. (2d) 131 


Workmen’s Compensation Act of 
Kansas provides that a claim for 
compensation must be filed within 
ninety days after the injury, or, 
where payments of compensation 
have been suspended, within ninety 
days after the last payment. 

It is here held that the furnishing 
of medical attention constitutes a 
payment of compensation under the 
Kansas statute and that a claim 
filed within ninety days after the 
last furnishing of medical aid is 
filed within proper time. 

In the opinion, the court said: 


Appellants argue that even if it 
should be held that the writing in 
this case was a demand, still it was 
not served till more than ninety days 
after the injury. Appellee points 
out that this writing was served more 
than ninety days after the accident, 
but less than ninety days after the 
last payment of compensation to the 
workman. Appellee argues that the 
furnishing of medical attention to the 
workman constituted a payment of 
compensation. The question then is: 
Does the furnishing of medical aid to 
an injured workman constitute a pay- 


ment of compensation under the terms 
of R. S. Supp. 1931, 44—520a? 

That section is as follows: “No 
proceedings for compensation shall 
be maintainable hereunder unless a 
written claim for compensation shall 
be served upon the employer by de- 
livering such written claim to him 
or to his duly authorized agent, .. . 
or in cases where compensation pay- 
ments have been suspended within 
ninety (90) days after the date of 
the last payment of compensation.” 
The answer to this question lies in 
the statute. R. S. Supp. 1931, 44— 
510, provides, among other things, as 
follows: “The amount of compensa- 
tion under this act shall be: (1) 
Treatment and care of injured em- 
ployees. It shall be the duty of the 
employer to provide the services of a 
physician or surgeon and such medical, 
surgical and hospital treatment, in- 
cluding nursing, medicines, medical 
and surgical supplies, ambulance, 
crutches and apparatus, as may be 
reasonably necessary to’ cure and re- 
lieve the workman from the effects 
of the injury; but the cost thereof 
shall not be more than $100, nor shall 
the period of time during which same 
are to be provided exceed sixty (60) 
days from date of accident.” It will 
be seen that the statute provides that 
the furnishing of medical aid is the 
payment of compensation. 

Since this is the case, we conclude 
that the written claim for compensa- 
tion was filed within time. 





